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PREFACE 


The  Missouri  River  Basin  Governors'  Conference 
was  established  as  an  annual  event  by  action  taken  at 
the  initial  Missouri  River  Basin  Governors'  Conference 
on  Water  August  3-4,  1976,  in  St.  Paul,  Minn. 

The  Third  Annual  Missouri  River  Basin  Governors' 
Conference  was  held  May  23-24,  1978,  in  Great  Falls, 
Mont.,  in  conjunction  with  the  24th  regular  quarterly 
meeting  of  the  Missouri  River  Basin  Commission.  Host 
Governor  Thomas  Judge  of  Montana  served  as  confer- 
ence chairman. 

Purpose  of  an  annual  conference  is  to  provide  a 
forum  for  Missouri  River  Basin  Governors  to  express 
their  views  regarding  water  and  related  land  resources 
policy  aimed  at  a  regional  understanding  of  problems 
and  issues.  The  conference  provides  additional  direc- 
tion for  activities  of  the  State-Federal  Missouri  River 
Basin  Commission,  which  is  the  pnncipal  agency  for  the 
coordination  of  water  resources  planning  in  the  Missouri 
River  Basin. 

Members  of  the  Missouri  River  Basin  Commission 
are  Colorado;  Iowa;  Kansas;  Minnesota;  Missouri;  Mon- 
tana; Nebraska;  North  Dakota;  South  Dakota;  Wyom- 
ing; Department  of  Agriculture;  Departmentof  the  Army; 
Department  of  Commerce;  Department  of  Energy;  En- 
vironmental Protection  Agency;  Department  of  Health, 
Education  and  Welfare;  Department  of  Housing  and 
Urban  Development;  Department  of  the  Interior;  De- 
partment of  Transportation;  Yellowstone  River  Com- 
pact Commission;  and  the  Big  Blue  River  Compact  Ad- 
ministration. 

Canada  is  an  observer. 
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INTRODUCTION 


Governors  of  Missouri  River  Basin  States  met  with  representatives  o>  the  Carter  Administration  at  the  third  annual  Missoun  River  Basin 
Governors'  Conference  May  23-24  in  Great  Falls,  Mont.  From  left  are  Gov.  J.  James  Exon.  Nebraska:  Richard  A.  Pettigrew,  Assistant  to 
the  President  for  Reorganization:  Gov.  Thomas  Judge.  Montana:  Gov.  Arthur  Link,  North  Dakota:  MRBC  Vice-Chairman  John  E.  Acord, 
Montana,  and  Guy  R  Martin.  Assistant  Interior  Secretary  for  Water  and  Land  Resources.  Absent  when  this  picture  was  taken  were  Gov. 
Joseph  Teasdale.  Missouri,  and  Forrest  Gerard,  Assistant  Interior  Secretary  for  Indian  Affairs. 


Call  To  Order 

By 

Thomas  Judge,  Governor  of 

Montana 

1  am  Tom  Judge,  Governor  of  the  State  of  Montana, 
and  I  would  like  to  officially  call  to  order  the  Missouri 
River  Basin  Governors'  Conference.  I  would  like  to  ex- 
tend a  very  warm  welcome  to  all  of  you  to  the  Big  Sky 
Country.  This  attendance  of  180  people  is  rather  sig- 
nificant, particularly  when  you  consider  that  it  is  almost 
impossible  to  get  here  with  Northwest  Airlines  on  strike. 

There  couldn't  be  a  more  appropriate  setting  than 
Great  Falls,  Mont.,  for  a  Missouri  River  Basin  Gover- 
nors' Conference,  because  not  more  than  two  blocks 
from  Heritage  Inn  the  Missouri  River  flows  right  by  the 
country  club.  Yesterday  we  had  the  opportunity  to  have 
a  little  tour  and  fishing  trip  on  the  Missouri  River.  The 
Governors  had  an  opportunity  to  see  one  of  the  truly 
magnificent  areas  we  have  in  the  State  of  Montana — the 
Gates  of  the  Mountains  Wilderness  area  behind  Holler 
Dam. 

We  in  Helena  are  very  fortunate  because  within  40 
miles  of  Helena  we  have  three  dams — Canyon  Ferry, 
Hauser,  and  Holler — which  not  only  provide  flood  con- 
trol and  hydroelectric  generation,  but  provide  absolutely 


magnificent  recreational  facilities  to  hundreds  of 
thousands  of  people  who  come  to  this  State  in  terms  of 
excellent  fishing,  hunting,  scenery,  and  boating.  Not  far 
from  here  we  have,  in  Cascade  County,  five  dams.  Also, 
not  far  from  here  is  the  only  stretch  of  the  Missoun  River 
that  has  been  designated  by  the  Congress  as  a  wild  and 
scenic  river;  it  will  never  be  touched  and  will  always  flow 
freely  through  that  stretch. 

It  is  particularly  fitting  that  we  hold  this  conference  in 
Great  Falls  today  when  we  are  facing  such  tremendous 
issues  dealing  with  the  water  resource  that  affects  all  of 
our  respective  States  in  terms  of  Federal  policy,  Federal 
legislation,  and  State  programs.  We  will  be  discussing, 
in  detail,  some  of  these  issues. 

At  this  time  I  would  like  to  introduce  to  you  the  Gover- 
nors who  are  in  attendance.  We  have  with  us  three 
Governors  who  are  very  good  friends  of  mine  and  do  an 
outstanding  job  for  the  people  of  their  State.  First,  the 
Honorable  Arthur  Link,  Governor  of  the  State  of  North 
Dakota;  next,  the  Honorable  Joe  Teasdale,  Governor  of 
the  State  of  Missoun;  and  finally,  the  Honorable  J. 
James  Exon,  Governor  of  the  State  of  Nebraska. 

Also,  we  have  with  us  six  Governors'  representatives. 
I  would  like  to  introduce  these  people  who  are  represent- 
ing their  Governors  from  the  Missouri  River  Basin 
States.  The  first  is  Harris  Sherman,  Director  of  the  Col- 
orado Department  of  Natural  Resources,  representing 


Governor  Dick  Lamm.  Representing  Governor  Ray  from 
the  State  of  Iowa  is  Fred  Priewert.  Director  of  the  State 
Conservation  Commission.  Representing  Governor 
Bennett  from  the  State  of  Kansas  is  John  Dewey,  Assis- 
tant Chief  Engineer  for  the  Kansas  Water  Resources 
Board.  Representing  Governor  Perpich  from  the  State 
of  Minnesota  is  Joe  Sizer,  Director  of  Environmental 
Planning  with  the  State  Planning  Agency.  Representing 
Governor  Dick  Kneip  is  Vern  Butler,  Secretary  of  the 
South  Dakota  Department  of  Natural  Resources.  Rep- 
resenting Governor  Ed  Herschler  from  the  State  of 
Wyoming  is  Clement  R.  Lord,  Interstate  Streams  En- 
gineer from  the  State  Engineers  Office. 

At  this  time  it  gives  me  great  pleasure  to  introduce  the 
Honorable  Mayor  of  the  City  of  Great  Falls,  Mr.  John 
Bulen. 


Welcome 

By 
John  Bulen,  Mayor  of  Great 

Falls,  Mont. 


Mayor  Bulen 

Thank  you  Governor  Judge,  distinguished  Gover- 
nors, honorable  guests,  ladies  and  gentlemen. 

I  certainly  appreciate  the  opportunity  to  say  a  few 
words  to  you  this  morning.  I  want  to  tell  you  that  we  think 
Great  Falls  is  a  pretty  special  place.  Tom  Judge  told  you 
most  of  the  things  about  Great  Falls,  but  I  would  like  to 
mention  that  Charles  Russell,  who  is  a  native  of  the 
State  of  Missouri,  has  a  cabin  and  gallery  here  in  Great 
Falls.  He  has  provided  us  with  some  very  fine  art. 

We  are  proud  of  our  progressive  city  and  the  quality  of 
life  it  provides  for  its  citizens  and  many  visitors.  We 
thank  you  for  selecting  Great  Falls  for  this  conference 
meeting. 

I  hope  your  stay  here  will  be  most  pleasant  and  that 
you  will  return  again. 


Introductory  Remarks 

By 

Thomas  Judge,  Montana, 

Host  Governor  and 

Conference  Chairman 


Thank  you,  Mayor  Bulen,  for  the  kind  welcome.  Mon- 
tana is  indeed  honored  to  host  the  third  Missouri  River 
Basin  Governors'  Conference  and  the  24th  meeting  of 
the  Missouri  River  Basin  Commission. 

In  1889,  conservationist  John  Wesley  Powell  told  the 
Montana  Constitutional  Convention  that  ".  .  the  great 
values  of  this  territory  have  ultimately  to  be  measured  in 
acre-feet."  Early  explorers  opened  the  west  via  our 
waterways  and  our  rivers  served  as  the  first  transporta- 
tion, commerce,  and  communication  links  between  es- 
tablished Midwestern  areas  and  the  untamed  frontier. 
Settlement  patterns  in  the  West  were  largely  deter- 
mined by  the  availability  of  water,  and  the  initial  growth 
of  communities  was  limited  by  the  minimum  flow  of 
streams  in  dry  periods.  The  region  was  hospitable  and 
habitable  where  water  was  sufficient,  and  there,  agricul- 
ture prospered;  but  Western  aridity  also  defeated 
thousands  of  homesteaders  accustomed  to  wetter  cli- 
mates. 

Today  Powell's  observation  remains  as  perceptive  as 
it  was  when  spoken  89  years  ago.  Not  only  is  water  the 
basis  of  our  economy  and  of  our  region's  contribution  to 
the  economic  strength  of  our  Nation,  but  it  is  also  the 
basis  of  our  way  of  life. 

It  is  recognized  that  the  availability  and  management 
of  this  most  precious  resource  will  shape  the  future  of 
the  semiarid  Western  States,  several  of  which  are  within 
the  Missouri  River  Basin,  just  as  certainly  as  it  shaped 
our  past.  Water  availability,  therefore,  is  of  utmost  in- 
terest and  concern  as  growing  Western  States  witness 
new  and  increasingly  competitive  demands  being 
placed  on  our  water  resources.  Energy  development, 
irrigated  agriculture,  growing  urban  populations,  and 
instream  needs  for  recreation,  fish  and  wildlife, 
stockwatering,  and  water  quality  all  require  a  share  of 
this  finite  resource. 

The  importance  of  water  was  captured  by  John 
Gunther  when  he  wrote,  "Touch  water  in  the  West,  and 
you  touch  everything."  However,  today  as  it  was  in  the 
past,  there  is  simply  not  enough  water  to  fully  satisfy  all 
anticipated  uses. 

Water  Allocation 

This  resource  allocation  problem  is  real  and  im- 
mediate, and  States  are  faced  with  water  allocation 


decisions  that  must  be  made  quickly  Western  States 
believe  that  these  decisions  need  to  be  made  at  the 
State  level,  since  each  State  has  differing  development 
and  environmental  objectives.  For  example,  Montana  is 
an  agricultural  State;  farming  and  ranching  made  our 
history  and  play  the  prominent  role  in  our  future.  Further, 
our  people,  both  urban  and  rural,  want  a  stable  and 
sustaining  economy  based  on  renewable  resources. 
They  insist  on  maintaining  our  present  high  quality  envi- 
ronment, and  they  want  the  kind,  location,  and  degree  of 
energy  development  to  occur  according  to  standards 
set  by  Montanans.  To  accomplish  these  objectives 
Montana  must  continually  make  numerous  resource 
decisions,  including  water  allocations.  We  are  doing  just 
that. 


Montana  water  law  recently  was  revised  and  now 
provides  a  water  allocation  tool  in  the  form  of  water 
reservations.  The  reservation  process  is  now  being 
completed  in  the  Yellowstone  River  drainage,  where 
water  demands  for  energy  development  are  initially 
concentrated.  We  are  using  water  reservations  to  help 
assure  that  an  adequate  quantity  of  water  is  available 
for  agriculture,  for  maintaining  minimum  river  flows,  for 
future  needs  of  municipalities,  and  to  provide  water  for  a 
reasonable  level  of  energy  and  industrial  development, 
primarily  from  State  and  Federal  water  storage  projects. 


With  faithful  water  conservation,  the  quantities  of 
water  recommended  for  reservation  should  be  suffi- 
cient. The  recommendations  contain  conditions  which 
require  conservation  measures  in  the  use  of  reserved 
water.  I  believe  that  Montana  can  use  water  reserva- 
tions to  meet,  responsibly,  both  State  objectives  and  the 
national  interest.  Montana  wants  to  retain  its  ability  to 
forge  its  own  future:  to  do  so,  we  must  be  able  to  formu- 
late our  own  water  policy  and  methods  of  implementa- 
tion. Water  reservation,  hopefully,  will  provide  us  one 
means  of  accomplishing  these  goals. 


However,  proper  allocation  of  a  vital,  limited  resource 
is  only  one  of  a  great  number  of  issues,  most  of  which 
are  not  unique  to  Montana. 


undergone  drought,  we've  experienced  flood,  and 
we've  seen  an  increase  in  the  tempo  of  water-related 
activities;  and  the  issues  today  are  no  less  critical. 


One  issue  is  the  1 60-acre  limitation  under  the  Recla- 
mation Act  of  1 902.  With  huge  differences  in  soil  fertility, 
crops,  and  length  of  growing  season,  the  illogic  of  an 
Inflexible  acreage  requirement  is  obvious.  In  Montana 
this  means  one  more  severe  obstacle  to  the  economic 
viability  of  the  family  farm  unit,  a  threatened  institution 
which  I'm  committed  to  preserving.  I  hope  that  the 
Commission  can  discuss  this  issue  and  unite  in  support 
of  a  bill  to  relate  or  modify  this  limitation. 


Another  urgent  issue  is  dam  safety.  I  commend  the 
President  and  the  Corps  of  Engineers  on  the  steps 
taken;  in  Montana,  inspections  began  last  year.  How- 
ever, we  must  have  a  continuing  program,  and  we  must 
insist  upon  both  increased  State  participation  and 
adequate  funding.  We  cannot  tolerate,  and  we  must  not 
allow,  the  repetition  of  such  tragedies  as  the  failure  of 
Teton  Dam  in  Idaho  and  Toccoa  Dam  in  Georgia. 


State-Federal  relationships  have  long  been  of  con- 
cern and,  I  believe,  will  be  addressed  by  the  key  speak- 
ers this  morning.  Clearly,  such  questions  as  the  quan- 
tification of  Federal  and  Indian  reserved  rights  must  be 
resolved  before  State  water  planning  can  have  much 
validity.  Similarly,  Montana  endorses  the  designation  of 
wild  and  scenic  rivers  where  supported  after  adequate 
studies  with  a  maximum  of  State  input,  but  we  have 
serious  reservations  about  federally  reserved  water 
rights  as  part  of  such  designations. 


Of  current  interest  are  plans  to  reorganize  Federal 
natural  resource  and  environmental  agencies.  With  re- 
gard to  water  resources,  there  is  a  def  in  ite  need  to  better 
coordinate  the  functions  of  Federal  Government.  How- 
ever, reorganization  of  agencies  with  water-related  re- 
sponsibilities may  not  be  necessary  if  a  comprehensive, 
acceptable  Water  Resources  Management  Act  is  ap- 
proved. 


Conference  Issues 


Water  Resources  Planning  Act 


Because  many  of  the  issues  are  common  to  States  of 
our  region,  because  the  magnitude  of  many  of  the  prob- 
lems will  require  a  pooling  of  expertise  in  their  solution, 
because  the  Missouri  River  is  a  resource  shared  by  our 
States,  and  because  we  have  a  better  chance  of  being 
heard  in  Washington  if  we  all  speak  together,  I  feel  that 
Governors'  Conferences  are  indispensable.  Governor 
Link  is  to  be  commended  for  suggesting  that  we  meet  at 
least  annually  with  the  Commission;  time  has  shown 
him  right.  Since  the  first  conference  two  years  ago  we've 


This  marks  the  12th  year  of  our  experience  with  the 
Water  Resources  Planning  Act  of  1965  (Public  Law 
89-80),  which  provided  for  establishment  of  the  Water 
Resources  Council,  the  creation  of  river  basin  commis- 
sions, and  for  a  Federal  grant  program  to  the  States  to 
assist  them  in  developing  and  participating  in  the  de- 
velopment of  comprehensive  water  and  related  land 
resources  plans.  This  could  also  mark  the  last  year  of 
the  act  unless  Congress  authorizes  the  1-year  exten- 
sion request  by  the  Administration. 


Governor  Judge 


I  support  a  1  -year  extension.  I  feel  that  a  coordinating 
mechanism  for  water  resources  is  necessary  at  the 
Washington  level,  that  ongoing  programs  of  our  hver 
basin  commissions  are  important,  and  that  the  grant 
program  affords  a  measure  of  relief,  however  small,  to 
our  ever-tightening  State  budgets.  However,  it  also 
seems  that  we  must  be  looking  beyond  the  next  year, 
and  with  the  Presidential  initiatives  on  water  policy  and 
reorganization,  now  is  an  appropriate  time  to  consider 
amending  or  replacing  the  planning  act  to  make  it  more 
effective. 


Dissatisfaction  with  the  current  law  is  not  unique  to 
the  States  of  the  Missouri  River  Basin.  Amending  legis- 
lation has  been  introduced  during  the  past  two  sessions 
by  Senator  Frank  Church  of  Idaho.  More  recently,  legis- 
lation drafted  by  the  Interstate  Conference  on  Water 
Problems  was  introduced  in  the  Senate  as  a  replace- 
ment to  the  planning  act.  Both  of  these  bills  would 
strengthen  the  Water  Resources  Council,  and  both 
would  provide  increased  funding  for  grants  to  the 
States.  However,  both  also  have  provisions  which  many 
of  our  basin  States  find  objectionable. 


I  am  pleased  that  our  State  Commission  members, 
with  support  from  the  staff  in  the  person  of  Dick  Brown, 
have  taken  the  initiative  to  forge  a  compromise  draft  bill 
which  is  now  being  reviewed.  As  proposed,  this  bill 
would  establish  an  Office  of  Water  Resources  within  the 
Office  of  the  President;  provide  a  mechanism  for  State 
input  to  that  office;  maintain  river  basin  commissions  for 
those  regions  that  indicate  a  need  for  them;  provide 
Federal  coordination  for  nonriver  basin  areas;  require 
Federal  consistency  with  regional  and  State  plans;  and 
expand  State  capabilities  for  total  water  management 
through  a  substantially  increased  grant  program.  I 
commend  those  Commission  members  and  staff  who 
have  been  involved  in  this  effort  and  encourage  all  our 
member  States  to  support  this  type  of  legislation  with 
their  congressional  delegations. 

Until  we  have  such  an  act,  the  ability  of  States  to  plan 
and  manage  water  resources  will  be  hampered  by  un- 
certainties. 


Similarly,  the  effectiveness  of  the  Missouri  River 
Basin  Commission  is  impeded  by  the  long  overdue  ap- 
pointment of  a  permanent  chairman.  I  believe  that  the 
basin  Governors  should  be  consulted  regarding  the  ap- 
pointment, and  that  the  appointee  should  be  highly  qual- 
ified and  thoroughly  experienced  in  water  planning  and 
management  problems.  However,  I  feel  that  further 
delay  in  this  selection  will  eventually  mean  a  loss  of 
momentum  that,  in  view  of  the  pressing  issues,  the 
Commission  simply  cannot  afford. 


Neither  can  the  Missouri  Basin  States  afford  a  loss  of 
momentum  in  the  formulation  of  a  wise  and  equitable 
national  water  policy,  a  policy  which  adequately  ad- 
dressed such  concerns  as  water  conservation,  the 
State's  financial  participation  in  new  water  development 
projects,  the  Integrity  of  States'  rights,  and  the  need  for 
Federal  agency  compliance  with  State-adopted  water 
plans  and  laws. 
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tional  Outer  Continental  Shelf  Advisory  Board  and  the 
National  Governors'  Conference  Energy  Project  and 
was  on  the  Executive  Board  of  the  Interstate  Oil  Com- 
pact Commission.  In  his  assignment  at  Interior  he  will 
serve  as  alternate  to  the  secretary  as  Chairman  of  the 
National  Water  Resources  Council. 


The  Subcomm  ittee  on  Water  Management  of  the  Na- 
tional Governors'  Association  concluded,  ".  .  .that  any 
new  national  water  policy  should  be  the  result  of  a 
cooperative  national,  not  primarily  Federal,  effort;  that  it 
should  recognize  the  States'  primary  role  in  water  man- 
agement: that  the  new  policy  should  strengthen  the 
States'  capabilities  to  manage;  that  the  Federal  gov- 
ernment must  be  more  flexible  in  its  response  to  States; 
and  that  management  should  recognize  hydrologic  sys- 
tems.' 

The  subcommittee  went  on  to  say,  "Essential  to  any 
national  policy  on  water  management  is  the  integration 
of  concerns  for  water  quantity  and  water  quality  with  the 
related  resources  dependent  thereon.  Any  national 
water  policy  must  recognize  regional  differences  in 
water  problems  and  ensure  flexibility  and  equity  in  fu- 
ture Federal  water  investments." 

However,  it  is  not  the  position  of  the  National  Gover- 
nors' Association  that  we  are  here  to  learn  about  today; 
it  is,  instead,  the  position  of  the  Carter  Administration  on 
this  vital  national  issue.  Sharing  this  perspective  with  us 
will  be  Guy  Martin,  Assistant  Secretary  for  Land  and 
Water  Resources  of  the  Department  of  the  Interior.  Mr. 
Martin  was  nominated  by  President  Carter  to  serve  as 
Assistant  Secretary  of  the  Interior  for  Land  and  Water 
Resources  in  March  1977. 

In  his  assignment  with  the  Interior  Department,  he 
exercises  secretarial  direction  and  supervision  over  the 
Bureau  of  Land  Management,  the  Bureau  of  Reclama- 
tion, and  the  Office  of  Water  Research  and  Technology. 
Prior  to  this  appointment,  Mr.  Martin  served  as  Com- 
missioner of  Natural  Resources  for  the  State  of  Alaska, 
a  cabinet-level  position  responsible  for  policy  and  ad- 
ministration of  all  State-owned  natural  resources  in 
Alaska,  except  fish  and  game.  He  previously  served  as 
Washington  Counsel  for  the  State  of  Alaska;  Legislative 
Assistant,  Office  of  Congressman  Nick  Begich  of  Alas- 
ka; Associate  Professor  of  Political  Science  at  Alaska 
Methodist  University ;  and  maintained  a  private  law  prac- 
tice in  Anchorage.  He  has  been  a  member  of  the  Na- 
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Thank  you,  Governor  Judge,  very  much.  It  is  very  nice 
to  be  here.  I  want  to  talk  to  you  today  about  what  has 
happened  in  the  past  year  and  give  you  some  thoughts 
on  where  we've  gone  and  where  we're  going  regarding 
the  water  policy. 

I'm  in  a  difficult  position  today,  as  some  of  you  may 
know,  because  the  President  has  not  made  his  final 
decision  in  regard  to  the  water  policy;  nevertheless, 
most  of  the  policy  has  leaked  out.  In  fact,  I'm  being  given 
copies  of  documents  that  I  haven't  had  before,  and  I  am 
probably  the  only  person  in  the  room  who  can't  speak 
freely  about  the  policy;  but  I  encourage  you  to  do  so  and 
I'll  do  my  best  to  answer  questions. 

You  also  have  another  unique  glimpse  of  Federal 
Government  here  today.  As  you  know,  we  have  an 
excellent  White  House  speaker,  Dick  Pettigrew,  on  the 
program,  and  I'm  here  basically  to  hear  what  Dick  says. 
We  also  have  Joe  Hall,  who  is  our  Regional  Bureau  of 
Reclamation  Director,  and  he's  here  to  hear  what  I  have 
to  say.  I  would  like  to  avoid  trying  to  recycle  the  various 
issues  of  the  policy  that  are  being  considered.  Most  of 
you  have  briefing  information  that  gives  you  a  pretty 
candid  idea  of  what's  being  considered  by  the  President 
and  gives  you  some  idea  of  what  that  policy  is  going  to 
mean,  at  least  in  the  estimation  of  the  Department  of  the 
Interior  and  so  far  as  I  m  able  to  tell  you  from  the 
perspective  of  those  that  worked  at  my  level  and  the 
staff  level  on  the  water  policy  study. 


What's  the  meaning  of  those  policies,  what  kind  of 
effects  do  they  have,  and  how  do  we  look  at  that  policy  In 
terms  of  operational  factors?  Let  me  indicate  that  I'm 
going  to  try.  to  the  maximum  extent  that  I  can,  to  avoid 
trying  to  preguess  some  of  the  Presidents  decisions  or, 
where  I  know  what  those  decisions  will  be.  to  avoid 
stepping  on  the  toes  of  the  announcement  that  will  be 
made  within  the  next  couple  of  weeks  subject  to  the 
President's  schedule.  I'd  like  to  move  through  what  I  see 
as  a  brief  perspective  of  the  past  and  then  some 
perspective  on  the  future. 


Guy  Martin 


Hit  List 


About  a  year  ago  the  hit  list  was  formed.  Looking  back 
on  it  now.  I  would  say  that  it  was  a  political  mistake  in  the 
sense  that  it  created  a  tone  and  a  mood  which  made  it 
very  difficult  to  have  a  meaningful  dialogue:  at  the  same 
time  you  were  engaged  in  a  confrontation  with  the  very 
constituency  that  you  were  trying  to  work  with  to  achieve 
a  new  water  policy.  I  think  it  indicated  something  had  to 
be  recognized — at  least  this  President  was  willing  to 
take  the  sort  of  action  and  to  give  the  kind  of  signal  that 
he  was  willing  to  move  on  water  policy  reform  recom- 
mendations which  have  been  kicking  around  for  30  or 
40  years. 

As  many  of  you  know,  there  aren't  many  new  ideas 
with  regard  to  water  policy  reform.  Most  of  the  ideas 
have  been  out — talked  about  and  not  acted  upon  or 
rejected  for  many  years.  I  never  try  to  convince  people 
that  this  Administration,  myself,  or  anyone  else  is  really 
trying  to  reinvent  the  wheel.  Rather,  we  are  trying  to 
decide  on  ways  we  can  take  action  on  some  of  the  better 


ideas.  In  any  case,  the  President  took  that  action  and 
created  both  the  tone  of  confrontation  and  difficulty  of 
dialogue:  also,  the  signal  that  he  actually  meant  busi- 
ness about  changing  the  way  in  which  we  went  about 
addressing  certain  water  resources  problems.  He  felt  a 
need  to  try  to  bolster  up  that  hit  list  decision,  allowing 
him  and  all  of  us  together  to  move  forward  and  make 
some  changes  in  water  resource  management  by  mak- 
ing the  first  reforms  as  a  Federal — I  say  Federal  as 
opposed  to  national — set  of  reforms. 

In  the  final  analysis,  he  was  absolutely  right  in  terms 
of  the  need  to  surround  that  decision  with  a  recogniza- 
ble, creditable  policy.  Almost  immediately  the  decision 
was  made  to  do  that  in  very  rapid  order.  If  you  remember 
the  environmental  message,  which  is  again  almost  a 
year  ago  today,  the  directive  was.  the  Secretary  of  the 
Interior  could  basically  take  the  lead  as  Chairman  of  the 
Water  Resources  Council,  along  with  CEQ  and  0MB.  to 
develop  a  policy  and  to  do  it  in  six  months.  When  you're 
an  assistant  secretary  and  you  get  that  kind  of  instruc- 
tion, you  try  to  do  it  in  6  months. 

The  almost  immediate  effect  of  trying  to  carry  out  that 
kind  of  activity  in  6  months  was  a  forced  decision  not  to 
go.  as  I  think  we  would  have  preferred  to  go.  to  the 
States  and  various  water  resource  constituencies  and 
say.  "Tell  us  what  you  think  is  appropnate  to  do  now,  the 
kinds  of  things  we  ought  to  address  as  a  top  priority." 
Rather,  we  put  out  a  list  of  options  which  covered,  as  we 
saw  it.  the  entire  range  of  possibilities  that  have  been 
suggested  over  the  years  and  had  people  react  to  them; 
well,  react  they  did.  They  reacted  to  the  ones  they  felt 
were  most  objectionable — in  the  States  rights  where  it 
was.  of  course,  most  pronounced. 

The  fact  is,  and  was.  that  the  Administration  never 
even  vaguely  intended  to  engage  in  some  of  the  worse 
things.  Now.  of  course,  we  re  almost  through  and  it's 
clear  that  has  not  happened.  But,  nevertheless,  a  reac- 
tion to  even  the  suggestion  of  certain  actions  created 
still  another  building  block  in  the  sort  of  reaction  against 
what  the  President  was  trying  to  do. 

Public  Input 

Looking  back  there  are  a  couple  of  things  that  are 
fairly  clear.  One  is  the  process  was  amended  fairly 
substantially  and  what  was  initially  intended  to  take  6 
months  has,  in  fact,  taken  about  12  or  13  months  and 
will  take  somewhat  longer  before  it  s  really  achieved.  I 
think  that  was  a  sound  Investment  of  time.  As  I  look  back 
on  it.  maybe  as  the  one  who  went  to  more  public  meet- 
ings, spoke  more  often,  and  went  to  more  hearings  than 
almost  anyone  else.  I  think  the  public  process  as- 
sociated with  that  was  a  good  one. 

I  encourage  you  to  compare  it  with  some  of  the  other 
large  national  policy  formations  that  have  gone  on  dur- 


lishes  substantially  clear  direction  within  the  present 
Administration  to  give  a  signal  to  the  people  who  work  in 
that  Administration  as  to  what  they  ought  to  be  doing 
and  what  objectives  they  ought  to  be  answering  to.  I 
believe  it  will  bring  about,  and  its  already  bringing  ab- 
out, some  much  needed  healing  between  the  Federal 
Government  and  particularly  the  States,  local  govern- 
ment constituents,  and  water  users  that  we  have  to  deal 
with  on  a  day-to-day  basis.  I  sense  that  happening  and  I 
think  it's  a  good  product. 

Policy  Themes 


ing  the  past  period  of  time,  not  all  of  which  affected  you, 
and  to  see  if  it  is  not  true  that  a  real  effort  was  made  to  try 
to  get  out  and  have  some  meaningful  discussions  on 
this  issue  once  the  timetable  was  extended.  Compare  it 
for  Instance  with  the  formation  of  the  national  energy 
plan  which  was  operating  in  a  bit  more  of  a  crisis  atmos- 
phere, but  was  one  in  which  very  little  consultation  took 
place.  Perhaps  that's  part  of  the  reason  why  the  energy 
plan  has  had  as  much  difficulty  as  it  has. 

What  we're  hoping,  by  demonstrating  a  second  point, 
is  that  the  Administration  has,  in  fact,  listened  to  a 
number  of  things  that  have  been  said  in  the  past  year. 
The  water  policy  has  reflected  a  number  of  concerns 
that  have  been  raised  over  that  period  of  time  and  has 
eliminated  some  of  the  great  fears  of  what  may  happen. 
We're  going  to  have  a  better  and  more  cooperative 
future  in  this  regard.  My  clear  sense  from  the  consulta- 
tions that  are  taking  place  now  between  the  President, 
the  States,  the  environmental  community,  the  Con- 
gress, and  others  is  that,  while  objections  to  the  policy 
remain,  there  is  clear  evidence  that  the  Administration 
listened  carefully. 

The  result  of  that  listening  is  going  to  be  fairly  clear  to 
you  in  the  policy.  For  one  thing,  the  policy  will  now  be 
subject  to  clear  criticisms  from  the  most  reform-minded 
elements  of  the  water  community;  that  includes  en- 
vironmentalists and  people  with  a  very  high  understand- 
ing of  the  financial  and  budgetary  aspects  of  water 
projects  and  water  resource  development.  That  criti- 
cism is  already  being  manifested.  At  the  same  time,  I've 
heard  the  criticism  from  some  that  we've  listened  to  and 
amended  the  policy  to  conform  to  some  clearly  held 
objectives  which  might  have  been  contrary  to  what  was 
considered  earlier,  but  the  policy  doesn't  do  enough.  So 
what  I  think  has  happened  over  a  period  of  time  is  that 
listening  has  had  the  effect  of  buffering  certain  aspects 
of  the  policy,  in  my  own  view  for  the  better,  but  clearly 
with  some  effect  of  losing  at  least  some  of  the  edge  off 
the  reform.  Those  are  things  that  aren't  lost  forever  but 
things  that  we  can  continue  to  discuss  in  years  ahead. 

In  the  final  analysis,  I  think  the  policy  is  going  to  be 
one  which  turns  out  to  show  some  balance  and  estab- 


What  are  the  themes  and  what  are  the  things  that  that 
policy  might  mean  in  the  future?  It's  fairly  easy  to  recite 
the  themes  and  I'll  do  so.  It's  a  little  more  difficult  to  try  to 
relate  the  specifics  of  the  policy  to  the  themes  because, 
frankly,  each  of  the  individual  policy  elements  tends  to 
have  the  effect  of  serving  several  sorts  of  objectives. 
There  are  four  suggested  in  the  handouts,  and  I'm  going 
to  try  to  suggest  some  other  ways  of  thinking  about  this 
policy  in  terms  of  what  it  might  mean.  Let  me  move 
through  some  of  the  areas  that  I  think  will  be  significant. 
This  is  certainly  from  my  own  perspective. 

First  and  foremost,  the  basic  thrust  will  be  to  improve 
and  better  guide  the  water  programs  of  the  Federal 
Government.  It  will  be,  in  other  words,  an  internal  effect 
on  the  ways  in  which  the  Federal  Government  carries 
out  its  statutory  responsibilities  in  regard  to  water  de- 
velopment. It  will  be  a  signal  and,  in  many  cases,  a 
series  of  clear  Presidential  orders  for  people  in  the 
Federal  bureaucracy  to  carry  out  programs  in  a  more 
consistent,  more  uniform,  and  more  guided  way.  There 
will  be  less  of  the  individual  agency  prerogatives  of 
carrying  out  certain  water  resource  assignments  in  such 
a  way  that  they  conform  to  whatever  political  situation 
exists.  There  will  be  a  set  of  internal  Federal  policies 
which  will  be  more  definable  and  I  think  they  will  be  more 
understandable  to  you  as  one  of  the  most  important 
constituencies.  I  think  they  will  be  more  consistent  bet- 
ween themselves  and  between  the  agencies.  Perhaps 
at  the  outset  I  should  say  they'll  be  easier  to  identify  so 
they  can  either  be  opposed,  changed,  or  supported  by 
those  who  have  to  live  with  them  rather  than,  as  often  in 
the  past,  an  amorphous  set  of  standards  and  policies 
which  seems  to  be  different  from  agency  to  agency  and 
fact  of  situation  to  fact  of  situation. 

Some  examples  of  that  I  might  cite  now.  The  policy  is 
very  likely  to  contain  a  series  of  directives  on  the  way  in 
which  the  Federal  Government  goes  about  contracting 
to  gain  repayment  or  to  provide  water  service — 
something  that  we've  discovered,  and  I'll  speak  only  for 
the  Bureau  of  Reclamation  here,  which  is  incredibly 
diverse  from  project  to  project.  In  some  cases,  that 
diversity  has  yielded  some  very  fine  results  and  in  other 
cases  it's  yielded  financial  disaster  in  terms  of  the  prog- 
ram. I  suggest  that  is  not  good  because  it  endangers  the 


very  fiber  of  the  Reclamation  program  itself  if  you  can 
demonstrate  instances  where  the  program  isn  t  working 
or  is  losing  great  sums  of  money. 

With  regard  to  a  second  example — fish  and  wildlife 
mitigation — there  is  a  clear  record  identified  that  while 
mitigation  is  a  provision  to  one  extent  or  another  in  most 
of  the  projects  that  are  funded,  the  carrying  out  of  that 
work  is  very  different  from  place  to  place.  There  will  be, 
in  the  policy,  an  internal  director  to  make  sure  that  once 
Congress  and  the  public  have  decided  what  mitigation 
ought  to  be,  it  will  be  carried  out  and  there  will  be  a 
procedure  for  monitoring  whether  it's  done  and  for  tak- 
ing action  to  see  that  it's  done  year  to  year.  It  will  be  an 
internal  law  to  see  that  the  procedure  is  carried  out. 

Finally,  we  intend  that  the  policy  will  foster  a  substan- 
tially more  uniform  application  of  the  planning  process 
principles  and  standards  with  a  better  system  for  check- 
ing, on  an  internal  basis,  the  quality  of  application  to 
those  standards  so  that  the  huge  document,  with  all  its 
complexities,  will  at  least  be  interpreted  in  a  common 
manner  and  there  will  be  some  level  of  predictability  and 
uniformity  for  those  who  have  to  rely  on  it  to  carry  out 
their  jobs:  I  suggest  again,  it  will  be  very  much  in  the 
interest  of  water  resource  developers.  What  benefits 
one  from  a  nonuniform  or  inconsistent  application  of 
principles  and  standards  is  bound  to  be  to  the  detriment 
of  another  State  or  another  project  because  of  the  sim- 
ple size  of  the  pie  we  have  to  divide  up  in  Federal  dollars 
and  time. 

The  second  theme  I  think  is  worth  mentioning  today  is 
that  we're  going  to  develop,  through  a  series  of  these 
policy  initiatives,  a  substantially  increased  capability  on 
the  part  of  the  Federal  Government.  As  a  part  of  that,  all 
those  who  participate — States,  water  users,  and 
others — in  the  formulation  of  the  project  will  have  a 
substantially  greater  responsibility  to  make  decisions 
between  major  or  minor  water  resource  decisions.  By 
that  I  mean  to  identify  and  document  the  huge  backlog 
we  all  know  about:  those  projects  which  should  go  for- 
ward, those  which  should  be  placed  back  on  the 
priorities  list,  and  those  which  should  no  longer  be  con- 
sidered. In  other  words,  to  make  a  meaningful,  credible, 
and  rational  choice  as  to  which  ones  should  go  forward 
and  which  ones  should  not. 


New  Starts 


The  objective  of  the  Federal  Government  all  along 
has  been  to  develop  a  system  where  the  President 
could  credibly  and  reliably  advocate  new  starts.  Frankly, 
I  think  there's  a  substantial  probability  that  the  President 
will  recommend  new  starts  as  part  of  this  policy.  To  be 
candid  with  you  the  problem  is,  in  looking  over  the  array 
of  things  that  are  potential  for  new  starts,  because  of 
their  timing  and  process  some  of  them  simply  don't  meet 
all  of  the  standards  the  President  himself  is  articulating. 


There's  a  very  keen  desire  on  his  part  to  have  both  a 
system  and  a  practical  demonstration:  what  he  wants  to 
do  is  have  a  system  that  will  deliver  a  uniform  policy  so 
he  can  support  and  be  the  initiator  of  new  starts. 

In  reviewing  the  new  start  records  for  past  years, 
those  that  were  budgeted  and  put  in  by  Congress,  the 
no-new-start  mentality  was  not  something  invented  by 
the  Carter  Administration.  It  is,  in  fact,  something  dating 
back  to  Dwight  Eisenhower.  It  has  been  used  from  year 
to  year,  in  many  cases,  to  save  money  in  the  budget  or 
otherwise  find  those  big  areas  where  you  could  save.  It 
shouldn't  be  any  secret  to  you  what  the  curve  looks  like 
on  new  starts :  it  has  a  medium  peak  every  two  years  and 
a  real  high  peak  every  four  years,  and  in  between  it's 
very  dry. 


I  think  what  the  President  wants  is  a  system  that 
delivers,  on  a  regular  basis,  a  credible  product  with  new 
starts.  I  think  he'll  demonstrate  that.  In  policy  this  capa- 
bility, in  terms  of  relating  it  to  what  we're  doing,  will  come 
from  an  improved  application  of  the  planning  process, 
the  principles  and  standards,  and  the  idea  that  there  will 
be  a  clear,  uniform  trail  for  most  of  these  projects  that 
can  be  seen  at  the  end  to  be  sure  there  is  a  reason  to 
make  this  one  a  new  start  and  not  this  one.  It  will  come 
through  the  application  of  what  we  call  a  Presidential 
criteria  for  budgeting.  From  the  standpoint  of  the  Execu- 
tive there  will  be  a  definable,  public,  understandable 
criteria  which  he  will  apply  each  year  in  his  own  budget- 
ing review  to  decide  which  projects  are  best  for  him  to 
recommend.  I  suggest  that  this  is  a  difficult  decision  for  a 
President  to  make  because  it  would  be  almost  as  logical 
for  a  President  to  say  I'll  make  my  decisions  on  new- 
start  recommendations  in  a  black  box  and  in  that  black 
box  I  will  put  in  a  healthy  measure  of  politics. 

I  think  when  the  President  makes  this  decision  he  is 


taking  a  pretty  bold  step  by  telling  people  how  hell 
decide  between  the  many  requests  for  projects  made  to 
him  each  year.  Having  that  process  applied  by  0MB,  the 
White  House,  and  the  Water  Resources  Council,  let  me 
give  you  an  example.  In  California  they're  having  a  very 
heated  discussion  about  the  peripheral  canal,  a  major 
canal  to  move  water  around  the  Sacramento.  San  Joa- 
quin Delta  as  a  way  to  get  it  more  efficiently  to  the 
southern  part  of  California.  They  have  not  yet  decided 
themselves  whether  or  not  it's  a  good  idea  for  lots  of 
reasons— some  economic,  some  environmental,  and 
some  simply  planning.  It's  a  $600  or  $700  million  project 
and  it  has  as  component  parts  of  it  later  offstream  stor- 
age upstream,  north  of  the  delta,  which  would  raise  the 
cost  up  into  the  $2  to  $3  billion  category.  It's  uncertain  at 
this  point  how  much  of  this  cost  the  Federal  Government 
will  be  asked,  or  how  much  they  will  be  able,  to  pick  up. 
But,  you  can  believe  that  if  the  State  decides  it  wants  a 
peripheral  canal  and  asks  the  Federal  Government,  as  it 
now  intends  to,  for  half  at  the  beginning,  this  $300  of 
$400  million  is  going  to  have  to  come  out  of  somebody 
else's  hide.  It  will  have  to  come  out  of  a  pie  that  has  the 
same  size  every  year.  We  believe  we  must  have  a  way 
to  credibly  demonstrate  whether  or  not  that  is  the  place 
to  put  the  Federal  dollars  at  that  time. 

What  we  intend  to  do  is  attempt  to  make  a  higher 
commitment  from  the  beginning  of  the  project  to  look 
objectively  at  that  alternative  rather  than  simply  consid- 
ering it  as  an  alternative  to  a  result  which  is,  to  some 
extent,  already  determined  in  terms  of  a  future  major 
project.  Each  of  these  will  have  the  effect  of  reducing 
controversy  and  making  our  capability  to  tell  you  which 
projects  ought  to  move  forward,  through  a  process 
which  involves  you.  a  much  better  one. 

Another  theme  that  I  mention  today,  and  it  was  ad- 
dressed by  Governor  Judge,  is  that  you  will  see  a  wil- 
lingness in  this  Administration  to  address  some  very  old 
and  very  controversial  problems.  We  may  not  have,  in 
many  of  these  cases,  the  radical  solution;  but  there  is,  in 
many  cases,  a  demonstrated  commitment  to  work  on 
those  problems  and  to  work  on  those  as  soon  as  possi- 
ble. Let  me  mention  very  quickly  what  they  are. 


Water  Rights 


Federal  reserved  water  rights  have  been  raised  as  a 
problem  that  must  be  resolved,  and  the  No.  1  problem 
has  been  the  inability  of  people,  at  the  State  level,  to 
plan  with  credibility  and  reliance  without  knowing  what's 
going  to  happen  to  Federal  water  rights.  What's  going  to 
happen  in  the  policy,  I  predict,  is  not  a  radical  alterna- 
tive, but  strong  direction  from  the  President  to  get  crack- 
ing on  the  resolution  of  Federal  reserve  water  rights. 
Basically,  what  he's  going  to  do  is  direct  they  be  settled 
in  key  areas;  that  is.  do  not  make  a  policy  which  at- 
tempts a  blanket  resolution  and  is  simply  beyond  our 
capability;  but  look  at  the  key  areas  where  the  high 


conflicts  are,  where  the  important  Federal  assertions 
might  be.  and  try  to  get  a  definition  of  what  they  are. 

Look  at  key  areas  first.  Second,  do  it  by  negotiation 
wherever  possible,  and  do  it  without  trying  to  go  to 
litigation  unless  absolutely  necessary.  If  you  go  to  litiga- 
tion, the  Federal  policy  will  be  no  delay — prosecute  the 
cases  as  fast  as  you  can.  Third,  it  will  be  a  directive  to  do 
it  reasonably — not  to  assert — not  even  in  these  key 
areas.  I  know  you've  all  faced  the  full-blown  extension  of 
Federal  reserved  water  rights,  almost  as  a  legal  test  of 
how  big  they  can  be.  Rather  than  assert  those  rights  on 
a  legal  basis,  we  should  work  primarily  with  the  States  to 
see  if  an  accommodation  can  be  carved  out  where 
there's  a  high  need.  I  believe  there's  going  to  be  a  rather 
substantial  appropriation  request  to  back  that  kind  of 
work  up.  It's  not  simply  going  to  be  a  hollow  promise  that 
we're  going  to  work  harder  on. 

In  regard  to  Indian  water  rights,  the  President  is  going 
to  issue  some  very  direct  orders  to  his  Administration  to 
work  on  this  issue.  Forrest  Gerard  will  discuss  the  kind 
of  strategy  we  think  will  work  and  the  idea  again  is  to  try 
and  approach  this  directly,  to  look  at  priority  areas,  to 
attempt  to  proceed  by  negotiation  wherever  possible,  to 
use  the  tactics  of  trying  to  develop  some  of  those  water 
rights  at  the  same  time  they're  being  defined,  and  to  put 
some  emphasis  on  Indian  water  rights  at  the  same  time 
we're  attempting  to  get  those  rights  defined  in  a 
negotiated  framework.  We  think  that  it's  not  only  going 
to  be  in  the  interest  of  Indian  water  rights  but  in  the 
interest  of  those  who  will  benefit  from  the  projects  that 
follow. 


Ground  Water 

Ground  water  is  an  old  issue  and  one  that  so  many 
times  has  not  been  addressed.  The  Administration 
looked  carefully  at  this  one  and  I  will  confess  it's  one  we 
felt  rather  strongly  about,  and  one  the  Secretary  feels 
rather  strongly  about.  I  think  we  rejected  the  alternative 
after  considering  it,  not  seriously  trying  to  come  up  with 
some  kind  of  a  Federal  statutory  plan  for  dealing  with 
ground  water.  It's  primarily  and  basically  a  total  State 
and  local  matter.  But  where  the  standard  argument  is 
made  that  a  physical  project  is  necessary  because 
ground  water  is  being  overdrafted.  there  is  goingto  be  a 
clear  attempt  on  the  part  of  the  Federal  Government  to 
see  that  the  project  does  not  serve  as  a  vehicle  to 
continue  the  overdrafting  of  ground  water  but  rather  be  a 
part  of  the  solution.  The  President  will  direct  his  Federal 
agencies  to  take  that  role. 

My  perception,  based  on  a  lot  of  consultations  with 
people  in  the  west,  is  they  will  welcome  that  kind  of  role 
because  to  some  extent  dealing  with  ground  water  is  a 
politically  volatile  program,  even  at  the  local  and  State 
level,  and  it  will  need  a  bit  of  partnership  approach  to  try 
and  address  the  problem.  What  well  be  doing  is  taking  a 


more  aggressive  role  but  not  creating  a  statutory 
frameworl<  which  overreaches  States  rights. 


Instream  Flow 


Finally,  a  similar  approach  will  be  taken  with  regard  to 
instream  flow.  We  know  we  can't  go  back,  but  we  know 
there  were  problems  in  many  cases  where  a  definition  of 
instream  flow  at  the  beginning  of  a  project,  with  full 
participation  of  the  States,  the  public,  and  Congress, 
would  have  been  a  good  idea.  We're  going  to  be  pursu- 
ing, in  the  future,  a  policy  which  seeks  to  have  that 
problem  resolved  at  the  time  the  projects  are  funded. 

Two  final  areas  I'd  like  to  mention  briefly.  The  first  is,  I 
think  you'll  see  a  stronger  Federal  organization  with 
regard  to  water  resources.  Governor  Judge  hit  on  this  in 
his  remarks  and  I  would  say  I  could  not  agree  more 
strongly  with  the  entire  thrust  of  his  comments  and. 
frankly,  with  most  of  the  specifics. 

This  afternoon  Dick  Pettigrew  from  the  White  House 
is  going  to  talk  to  you  about  reorganization,  and  I  think 
his  remarks  are  going  to  be  extremely  candid  and  re- 
vealing to  you  about  the  way  in  which  at  least  one  impor- 
tant member  of  the  White  House  is  thinking  about  this 
problem.  Let  me  say  very  briefly,  as  we  went  through  the 
water  policy  study,  our  intent  and  our  agreement  was  we 
would  not  attempt  to  do  the  work  of  the  President's 
reorganization  project  and  water  policy.  We  stayed  very 
close  to  them,  we  talked  to  them,  and  we  consulted  with 
them  throughout:  there  is  no  question  that  the  policy 
recommendations  coming  from  the  President  will  have 
a  strong  impact  on  the  way  water  resource  matters  are 
handled  in  the  government.  We  have  created  some 
trends,  some  policies,  and  some  directions  that  give 
clear  signals  about  the  way  in  which  water  resource 
organizations  should  be  undertaken  at  the  Federal 
level.  We  proved  basically  that,  without  going  into  the 
policy  for  organization,  what  we  need  is  exactly  what 
Governor  Judge  indicated,  a  stronger,  more  unified,  and 
more  identifiable  organization. 


Water  Resources  Council 


Right  now,  prior  to  the  announcement  of  any  Presi- 
dential plan  on  reorganization,  what  we  did  was  recom- 
mend substantially  greater  power  and  reliance  be 
placed  on  the  Water  Resources  Council.  That  reliance 
is  going  to  be  placed  on  areas  such  as  the  application  of 
principles  and  standards  in  a  uniform  way.  It's  going  to 
be  placed  on  the  Water  Resources  Council  in  the  nature 
of  having  an  independent  review  of  projects — not  to  see 
if  the  project  itself  is  good  on  its  merits,  but  to  see  that 
the  Federal  agencies  responsible  for  developing  the 
projects  have  honestly  and  uniformly  applied  the  rules 


and  standards  they  are  required  to  apply.  It  will  be 
placed  on  the  WRC  because  they  will  have  a  role  in  the 
Presidential  budgeting  criteria,  and  it  will  be  placed  on 
the  WRC  in  giving  them  a  substantially  enhanced  role 
with  regard  to  work  with  the  States  in  terms  of  planning 
and  project  development — an  increased  grant  program. 

I  might  say  that  Governor  Judge  touched  on  a  theme 
that  I'd  like  to  reiterate — the  present  state  of  the  Water 
Resources  Council.  I  think  it  is  a  sad  and  misguided 
effort  to  attempt  to  reject  a  1  -year  extension  of  that  very 
important  act  and  of  the  Council  at  a  time  when  you  have 
a  President  who  is  clearly  committed  to  making  changes 
in  this  area,  while  we're  at  the  conclusion  of  a  very 
important  dialogue  on  national  water  policy,  and  at  a 
time  when  we  have  the  capability  and  willingness  to 
make  the  very  changes  people  have  been  asking  for  in 
the  Water  Resources  Council  for  many  years. 

If  I  leave  you  with  one  message  today,  it  would  say 
that  this  group  and  other  river  basin  commissions 
should  do  everything  they  can  to  let  Congress  know  it 
would  be  a  tragic  mistake  this  year  to  take  political 
action  to  dismantle  WRC  or  send  river  basin  commis- 
sions under  the  umbrella  of  Interior.  I  know  its  very 
unbureaucratic  for  a  Federal  official  to  say  that  he 
doesn't  want  a  new  component  in  his  department,  which 
is  what  is  proposed  to  send  river  basin  commissions  to 
the  Interior,  but  its  not  to  your  interest  or  our  interest  to 
have  that  happen.  What  we  need  is  to  have  these  com- 
missions guided  by  a  hand  that  is  uniform  and  equitable 
between  the  Federal  agencies  and  one  that  can  work 
with  the  States.  We  support  that  and  would  work  with 
you  as  closely  as  you  wish,  and  try  to  support  the  WRC 
and  the  basin  commissions. 


Water  Conservation 


There  will  be  a  theme  regarding  conservation.  The 
President  will  adopt,  I  believe,  a  policy  which  has  con- 
servation start  in  his  own  Federal  domain  first.  In  my 
opinion,  he  will  issue  a  series  of  orders  that  demand 
Federal  agencies  dealing  with  water  have  strong  con- 
servation components  in  their  own  planning  and  in  their 
own  programs.  He  will  also  ask,  I  believe,  that  there  be  a 
strong  program  of  technical  assistance  to  States  in  the 
conservation  areas  so  that  at  least  part  of  the  burden  of 
a  national  conservation  effort  be  assisted  by  Federal 
funding.  Perhaps  most  important,  there  will  be  a  very 
strong  emphasis  on  conservation  on  a  project-to-project 
basis.  Let  me  sight  very  briefly  what  I  mean. 

We  did  not  think,  after  looking  at  it,  that  there  was  any 
rational  basis  for  a  national  conservation  plan.  The  prob- 
lems, State-to-State  and  even  project-to-project,  are 
simply  too  distinct  and  too  different  to  have  that  kind  of 
approach.  But  we  do  believe  there  is  a  meaningful  op- 
portunity on  a  State-by-State  or  project-by-project  basis 
to  create  a  conservation  component  which  will  assist 
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projects  in  becoming  more  successful  in  using  conser- 
vation techniques.  WRC  will  be  writing  a  project  plan- 
ning manual  which  deals  with  ways  in  which  conserva- 
tion practices  can  be  built  upon  as  projects  are  planned. 

There  will  be  a  great  Federal  insistence,  as  I  see  it,  by 
Federal  policymakers  and  Federal  program  managers 
for  conservation  elements  to  be  inci  uded  as  projects  are 
developed.  A  recent  example  is  the  Foothills  water 
treatment  right-of-way  permit  issued  by  the  Department 
of  the  Interior  in  Colorado.  We  insisted,  and  the  City  of 
Denver  agreed,  that  a  plan  for  conservation  should  be 
built  into  the  construction  and  operation  of  that  plant. 
This  was  a  clear  instance  of  the  Federal  Government, 
frankly,  leaning  on  local  government  to  do  something 
that  was  very  much  needed.  While  they  said  we 
shouldn't  have  leaned  so  hard  and  they  would  have 
done  it  themselves,  we  reached  an  agreement  that  it 
was  a  good  idea  and  it  was  included. 

I  think  you  can  look  for  this  to  happen,  and  for  de- 
mands by  Federal  policymakers  to  be  fairly  great  in  this 
regard.  There  will  be  specific  new  references  in  the 
principles  and  standards  to  the  conservation  elements 
of  project  development  so  planning  can  go  on  with  this  in 
effect.  Again,  let  me  cite  that  the  clear  decision  of  this 
policy  is  not  to  seek  overreaching  Federal  legislation  or 
to  demand  conservation,  but  to  put  in  effect  a  series  of 
policy  guidelines  that  will  create  pressure  for  the  con- 
sideration of  conservation  measures  at  the  time  projects 
are  developed. 


Water  Pricing 


A  major  discussion  took  place  on  the  policy  with  re- 
gard to  pricing.  At  one  time  there  was  a  legitimate  con- 
cern expressed  that  conservation  pricing  carried  with  it 


very  great  perils.  The  Administration,  as  I  see  it,  will 
adopt  in  its  policy  an  approach  which  does  not  create  a 
completely  new  approach  toward  pricing  having  con- 
servation as  its  major  objective.  The  effects  of  such  a 
policy  on  agricultural  land  were  simply  too  great  to  make 
that  approach  to  achieve  conservation.  We  determined 
there  were  better  ways. 

I  would  say,  however,  we  are  going  to  have  a  very 
strong  thrust  to  this  policy  which  will  have  the  effect  of  at 
least  some  conservation  relating  to  pricing.  Our  finding 
is  not  so  much  that  you  should  artificially  raise  the  price 
of  water  so  as  to  reach  the  level  where  true  conservation 
begins  to  take  place  by  coersion,  but  our  finding  was,  in 
many  cases,  the  way  in  which  water  was  priced  was 
inconsistent  and  inadequate  to  deliver  true  repayment 
for  a  project. 

So,  in  this  policy  there  will  be  a  commitment  to  carry 
out  the  audits  of  the  basin  accounts,  to  look  at  the 
contracting  procedures  for  replacement,  to  look  at  the 
way  in  which  ability  to  pay  calculations  are  made  so  that 
payment  demanded  is  calculated  on  an  honest,  credible 
basis,  and  so  that  we  know  the  Federal  Government  is 
being  repaid  to  the  full  extent  provided  by  law.  That  will 
come  very  close  in  some  cases,  as  I  see  it,  to  achieving 
conservation.  Again,  there  will  be  no  fundamental 
changes  specifically  intended  to  do  that  in  the  agricul- 
tural area. 

There  is  an  option,  and  the  Governors  have  been  told 
about  this,  to  allow  States  to  undertake  an  initiative 
which  would  raise  the  price  of  M&l  water  from  which  the 
resulting  revenues  going  to  the  States  would  go  into  the 
basin  accounts  and  be  utilized  for  some  further  project 
purposes.  This  would  require  a  judgment  on  the  part  of 
the  States  that  it  would  be  acceptable  to  raise  water 
prices  for  M&l  water  consumers  and  put  the  burden,  to  a 
large  extent,  on  the  Governors  themselves.  This  again, 
under  any  circumstances,  would  be  optional;  but  its  a 
way  of  looking  at  M&l  pricing  which  would  at  least  have 
the  possibility,  through  gubernatorial  action,  of  achieving 
conservation. 


State  Participation 

Finally,  let  me  cite  a  theme  which  is  most  important  to 
me.  I  think  you're  going  to  see,  emerging  from  this 
policy,  better  cooperation  and  better  dialogue  with  the 
States.  At  least  it's  been  one  of  my  objectives  to  have 
that  be  one  of  the  strongest  themes  of  the  policy  and  I 
think  it  will  be  carried  out.  There  are  going  to  be  funds  in 
this  policy  proposed  for  the  purpose  of  increasing  the 
water  resource  planning  grant — the  basic  grants  to  the 
States;  there  will  be  funds  proposed  for  the  technical 
assistance  on  conservation;  and  there  will  be  funds 
proposed,  if  States  want  them  and  want  to  take  advan- 
tage of  them,  to  do  work  on  State  water  rights  inventory 
for  purposes  of  potentially  identifying  excess  water  or 
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identifying  other  problems  that  might  be  there.  Again, 
this  would  be  a  voluntary  optional  thing  for  the  States, 
and  I  believe  there  will  be  a  substantially  greater  State 
role  in  the  Federal  planning  of  water  projects  growing 
out  of  many  elements  of  this  policy, 

I  think  that  cost-sharing  is  one  of  the  more  important 
elements  that  we  address  in  this  policy.  Let  me  read  a 
quote  by  a  radical  on  this  subject,  "This  totally  Federal 
funding  approach  is  nearing  an  end,  I  believe  the  new 
approach  is  a  good  one  (speaking  of  cost-sharing).  In 
the  future,  the  local  government,  State,  county,  or  city 
will  be  required  to  put  up  as  much  as  10  percent  of  the 
cost.  That  will  eliminate  a  lot  of  the  old  pork  barrel 
approach  to  what  should  rightly  be  cooperative  projects. 
The  entire  Nation  does  not  benefit  from  these  projects, 
but  the  local  people  gain  the  most  and  they  should 
expect  to  pay  some  costs  locally.  It  is  a  measure  of 
earnest  sincerity  and  a  need  for  the  project." 

I  can  tell  you,  I  would  have  gotten  in  a  lot  of  trouble  for 
saying  that  8  or  9  months  ago,  and  the  person  who 
delivered  that  remark  was  Governor  Callahan  of 
Nevada.  I  am  unable  to  get  too  detailed  on  cost-sharing 
at  this  point  because  the  President  is  working  on  this 
diligently  himself:  but  I  think  they're  looking  for  a  way  to 
get  a  workable  level  of  front-end  cost-sharing  which  will 
allow  States  to  make  that  indication  of  preference  with- 
out substantially  creating  a  burden  on  States  which  they 
cannot  meet.  If  it  can't  be  done  realistically,  I  don't  think 
the  President  will  recommend  it.  If  he  thinks  it  can  and 
it's  a  burden  that  can  be  met  and  can  be  done  realisti- 
cally, I  think  he  will. 


Conclusion 


In  conclusion,  let  me  mention  three  things.  First,  while 
the  water  policy  has  been  going  on  there's  been  a 


tremendous  focus  on  the  policy  itself  and  all  of  the 
individual  components;  but  I  think  that  the  policy  and  the 
controversy  surrounding  it  have  caused  us  to  miss  a 
number  of  things  incur  dialogue  with  one  another  which 
are  going  on  at  the  same  time,  which  are  cooperative, 
which  are  important,  and  which  are  very  constructive. 

The  first  is,  we're  engaging  in  a  series  of  cooperative 
agreements  with  Western  States  on  land  use  planning, 
on  the  conversion  of  water  from  agricultural  use  to 
energy  use,  and  water  marketing,  which  are  ongoing 
completely  outside  of  the  framework  of  the  national 
policy.  We're  enthusiastic  about  those  things  and  I  want 
you  to  Know  they  are  the  kind  of  thing  that  we're  going  to 
undertake  with  any  State.  There  is  also  a  series  of 
efforts  going  on  by  the  Federal  Government,  such  as  the 
audit  of  the  Central  Valley  Project  in  California  and  a 
report  on  the  San  Luis  Task  Force  which  looked  at  the 
Westlands  Water  District,  clearly  the  most  exhaustive 
case  study  of  a  reclamation  project  ever  done,  which  are 
yielding  some  very  important  results.  I  would  urge  you, 
even  though  you're  from  another  area,  to  take  a  look  at 
these  reports  because  there  are  some  indicators  in 
these  reports  of  the  kinds  of  things  we  have  to  address. 

Finally,  I  think  I  would  mention  that  we  have  placed, 
aside  from  this  policy,  a  tremendous  new  emphasis  on 
the  Water  Resources  Council — treating  it  as  a  more 
important  and  more  meaningful  body.  As  some  of  you 
know,  I've  been  engaging  in  a  real  charge  to  try  and  get 
the  Water  Resources  Council  to  act  on  consistency — to 
try  to  deal  with  the  tough  problem  of  being  consistent 
with  the  programs  and  policies  developed  by  the  reg- 
ional commissions'  approved  plans.  I  think  those  efforts 
are  going  to  bear  fruit  and  I'm  proud  of  having  a  part  in 
them.  This  is  going  on,  I  point  out,  completely  outside 
the  framework  of  a  debate  over  the  policy.  It's  good  solid 
work  that's  been  going  on  by  a  lot  of  good  people  out- 
side the  controversy. 

In  my  final  analysis,  there  are  some  things  that  we 
haven't  done.  We  haven't  established  a  beachhead  on 
State  water  rights,  at  least  recently  I  haven't  heard  that 
we  have — I  hope  we  don't  because  it's  going  to  be  very 
interesting  to  see  what  we  talk  about  next  year  if  we 
don't  do  that;  we  haven't  gone  for  full  cost  recovery  for 
Federal  projects,  it's  simply  not  a  good  idea;  we  haven't 
rewritten  the  principles  and  standards  totally;  we  have- 
n't changed  the  discount  rate;  and  we  haven't  done  a 
number  of  other  things  which  were  clearly  alarming  and 
perhaps  legitimately  so.  I  think  now  we  can  move  beyond 
that  kind  of  debate  into  something  more  meaningful. 

We  have  some  work  ahead  of  us.  We  did  not  do  as 
much  work  as  we  could  have  on  some  of  the  very 
serious  Eastern  problems.  I  think  were  going  to  be 
criticized  because  we  didn't  look  as  much  as  we  possi- 
bly could,  or  give  enough  time,  to  large  capital  programs 
and  public  works  programs  for  some  of  the  Eastern 
water  systems.  It  simply  was  not  in  our  capability  to  do  it. 
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and  I  think  we  have  a  good  deal  more  work  to  do  in  the 
area  of  working  with  urban  areas.  We  did  not  treat  water 
research  as  well  as  we  should  and  it's  an  agenda  item 
which  I  think  we  have  to  address  in  the  future.  We  left 
untouched,  for  purposes  of  this  study,  any  major  refor- 
mation in  the  area  of  water  quality,  although  we  touched 
on  it  in  many  areas  of  water  habitat  and  planning.  Those 
are  all  agenda  items  for  the  future  as  well  as  carrying  out 
these. 

I  can  honestly  say  to  you,  standing  somewhat  near 
the  end  of  this  process,  that  I  think  we  all  learned  a  great 
deal  and  the  product  we  came  out  with  is  going  to  be  a 
pretty  workable  slate  for  working  on  some  of  these 
problems.  Thank  you  very  much. 


Discussion 

THOIVIAS  JUDGE.  GOVERNOR  OF  I\/10NTANA— I 
certainly  want  to  thank  Mr.  IVIartin  for  traveling  to  our 
conference  and  providing  such  a  candid  and  informative 
presentation. 

I've  long  felt  that  adoption  of  a  national  policy,  one 
which  the  States  help  hammer  out  and  one  which  we 
find  mutually  acceptable,  will  move  us  a  long  way  to- 
ward resolution  of  our  problems, 

State-Federal  relationships  have,  frankly,  presented 
problems  to  IVIontana  in  the  past.  We've  sought  earlier 
and  more  continuous  input  into  Federal  studies,  plans, 
and  decisions.  We've  sought  balanced  representation 
in  intergovernmental  commissions,  study  teams,  and 
working  groups,  and  we've  asked  that  the  State  have  an 
equal  voice.  We've  sought  compliance  with  State  water 
law  on  the  part  of  Federal  agencies  constructing  water 
projects.  We've  sought  elimination  of  the  duplication 
between  the  Federal  404  permit  program  and  IVIonta- 
na  s  Streambank  Preservation  Act. 

Clearly,  we  need  cooperation — not  conflict — 
between  State  and  Federal  governments.  I'm  con- 
vinced that  establishing  a  wise,  satisfactory  national 
water  policy  will  greatly  improve  cooperation. 

ARTHUR  LINK,  GOVERNOR  OF  NORTH 
DAKOTA — I  want  to  thank  Guy  IVIartin  for  sharing  with 
us  the  detail  of  the  Administration  and  his  work  and 
comment  to  the  future.  The  issue  of  State  participation 
was  uppermost  in  my  mind.  I  wonder  if  you  would  spend 
a  minute  or  two  with  us  to  indicate  probably  in  more 
detail  the  ongoing  participation  that  we  at  the  State  level 
can  expect  to  have  and  the  method  that  you  perceive 
will  be  employed  for  that  continued  participation.  Will  it 
be  only  through  the  Water  Resources  Council  or  in  a 
more  detailed  and  ongoing  process? 

MARTIN — Governor,  thank  you  for  your  nice  words. 
Let  me  tell  you  how  I  perceive  it  now  and  at  least  try  to 


give  you  some  sense  of  the  changes.  As  I  perceive  it  in 
terms  of  the  dynamics,  sort  of  the  way  things  happen 
now.  particularly  in  terms  of  project  development,  there 
is  very  often  a  local  relationship  between  someone  who 
is  interested  in  a  project  and  the  regional  elements  of  the 
Bureau  of  Reclamation.  Corps  of  Engineers,  and  other 
agencies  to  move  the  project  forward.  As  that  happens, 
there  are  series  of  decisions  being  made  at  the  national 
level  which  the  States  and  local  constituencies  don't 
participate  in  very  much.  Finally,  if  a  project  or  proposal 
moves  through  the  process,  it  gets  to  Congress.  The 
Administration's  role  in  past  years  has  largely  been  a 
negative  one.  It's  largely  been  a  role  for  some  reason  or 
another  of  saying  no  new  starts  or  very  few  new  starts  at 
which  point  Congress  has  taken  matters  into  its  own 
hands  and  made  political  decisions  as  to  which  projects 
go  and  which  ones  don't. 

What  we  envision  for  the  future  is  to  make  the  process 
by  which  the  Administration  makes  its  decisions  on 
recommended  projects  one  in  which  anyone  can  see 
the  rules  we're  proceeding  under.  There  will  be  partici- 
pation in  the  policy  decisions  on  those  rules  all  the  way 
through  so  that  when  the  Administration  goes  to  Con- 
gress and  says  it  wants  A,  B,  and  C  but  not  D  and  E  there 
is  a  defensible  reason  for  that.  Now  the  people  who 
sponsored  the  projects  that  aren't  recommended  are 
going  to  still  try  to  get  them  from  Congress,  but  at  least 
we  would  be  including  the  States  all  the  way  to  the  top 
according  to  a  set  of  standards  that  we  announce  and 
that  are  public  in  terms  of  how  those  policy  decisions  are 
made. 

There's  a  great  deal  of  hostility  to  what  I  would  call  the 
black  box  OfVIB  projects.  I  think  what  the  President  is 
aiming  for  is  something  that  allows  the  States  to  see  that 
game  going  on.  That's  the  most  important  change  I  see 
in  this.  Another  important  change  I  see  is  that  by  funding 
the  capability  of  States  in  the  water  planning  area  to  a 
greater  degree,  particularly  small  States,  we  will  be 
creating  in  them  an  ability  to  sit  down  on  pretty  much 
equal  terms  with  the  Federal  Government  with  the  State 
water  plan  saying  here  is  how  this  fits  into  their  plans.  I 
see  that  as  a  major  change. 

JOSEPH  TEASDALE,  GOVERNOR  OF 
IVIISSOURI — Last  night  when  we  had  our  executive 
session,  I  think  it  was  apparent  to  you  that  the  Gover- 
nors here  and  the  Governors  represented  have  a  theme 
and  refrain  that  keeps  coming  back,  "Do  the  Governors 
of  this  Commission  really  have  significant  input  to  the 
Administration  or  not?"  I  don't  mean  to  be  critical  and  I'm 
not  even  being  impolitely  sarcastic,  because  the  Presi- 
dent was  a  Governor  himself. 

You  made  a  good  point  last  night  on  the  issue  that  we 
have  a  mutual  interest  in  water  policies.  We  have  to 
work  together  or  we're  not  going  to  achieve  anything.  So 
I  think  last  night's  session  and  your  statements  were 
well  taken.  Today  also  you're  expressing  well  what  the 
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President  wants  to  do.  I  can  think  of  just  a  few  tfiings  that 
I  would  like  to  highlight. 

Compulsary  Cost-Sharing 

The  compulsary  added  10  percent  cost-share  to 
States  would  be  an  enormous  hurdle.  In  (Vlissouri,  Con- 
gress has  authorized  (but  not  yet  funded  for  construc- 
tion) a  total  of  21  projects  with  a  cost  of  over  $700 
million. 

Yet,  the  intent  of  the  10  percent  cost-share  is  valid. 
Those  projects  which  garner  enough  local  support  to 
provide  the  "up-front"  money  may  deserve  priority  de- 
signations. 

However,  one  other  consideration  should  be  acknow- 
ledged. There  may  be  areas  where  water  is  imperative 
but  funds  may  be  virtually  nonexistent.  Special  attention 
should  be  given  to  these  circumstances. 

We  should  recognize  that  the  present  cost-sharing 
arrangements  for  water  supply  and  recreation  are  not 
effective  and  should  be  revamped  It  is  impossible  now 
to  get  a  firm  contract  price  for  water  before  completion  of 
a  reservoir  Cost  overruns  are  added  to  water  supply 
costs  and  passed  along  to  the  local  water  users. 

Alternative  Choices 


I  strongly  endorse  a  national  water  policy  which  would 


provide  the  public  with  complete  information  concerning 
water  development  proposals  including  the  impact  of 
the  project  on  the  economy  and  the  impact  of  the  project 
on  the  environment. 

"Environment"  has  apparently  joined  education  and 
health  as  an  enduring  public  concern.  Public  opinion 
polls  show  that  "pollution"  and  "ecology"  continue  to  be 
identified  as  major  problems  along  with  the  economy, 
integrity  in  government,  and  jobs. 

It  is  imperative  that  alternative  choices  to  the  solution 
of  water  problems  be  presented  to  the  public.  This 
means  not  only  a  choice  of  development  or  no  de- 
velopment, but  also  a  choice  of  the  kind  of 
development — either  structures  such  as  dams,  levees, 
and  channels,  or  nonstructural  arrangements  such  as 
free-flowing  rivers,  greenways.  or  flood  risk  insurance. 

Water  Conservation 


A  year  ago  in  St.  Louis,  almost  to  the  day.  Interior 
Secretary  Andrus  told  us  President  Carter  had  made 
"Water  Conservation"  a  cornerstone  of  national  water 
policy.  Certainly,  water  conservation  is  intelligent  policy 
which  deserves  support  not  only  in  the  West  but  in  a 
subhumid  State  like  Missouri  as  well. 

The  householder  can  save  energy  costs  through  de- 
creasing hot  water  use.  Cities  can  postpone  or  reduce 
the  long-term  capital  costs  of  developing  added  water 
supplies. 
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Wastewater  treatment  costs  may  be  reduced  too. 

In  Missouri,  where  the  need  for  water  conservation  is 
Drdinarily  experienced  in  drought  emergencies,  the 
jrogram  for  implementation  will  need  appraisal,  evalua- 
:ion.  and  education;  but  we  do  need  to  do  more  to  bring 
:he  benefits  of  water  conservation  into  our  water  de- 
i/elopment  programs.  It  just  makes  good  sense  to  utilize 
our  water  wisely  and  not  waste  it. 

The  basin  States — upstream  and  down — must  im- 
prove their  capacity  to  reach  decisions  together.  We 
look  to  the  Federal  Government  to  strengthen  this 
capacity,  to  help  the  States  to  adjust  their  perspective  to 
replace  short-term  plans  which  address  only  local  con- 
ditions, with  long-term  solutions  which  would  consider 
the  whole  spectrum  of  water  uses  and  water  users. 

I  look  forward  to  continuing  to  work  with  President 
Carter  in  this  vital,  challenging  development  of  national 
water  policy. 

IVIARTIN — Thank  you.  On  cost-sharing,  the  President 
hasn't  made  a  final  decision,  and  I  think  that  at  least 
there's  a  trend  toward  making  what  I  would  call  a  volun- 
tary program  but  it  would  create  a  presumption  that 
cost-sharing  should  be  there  and  a  preference  for  those 
projects  which  can  do  that.  I  think  that  either  we  should 
ask  Congress  to  pass  a  law  which  sets  up  rules  for  that 
or,  if  a  law  is  not  passed,  (I'm  sort  of  winging  it  here 
because  I  don't  know  what  the  President  will  do)  that 
there  should  be  an  established  policy  which  creates  a 
way  in  which  those  questions  could  be  considered. 

Whether  or  not  it's  a  statute  or  policy,  it  seems  to  me 
that  someone  has  to  maintain  the  flexibility  to  make 
exceptions  in  those  cases  where  it  cant  be  done.  I  don't 
think  it  can  truly  be  voluntary  in  the  sense  that  the  States 
can  just  say  we  want  to  do  it  or  we  don't  want  to  do  it.  But 
I  think  that  if  there's  a  clear  demonstration  that  a  volun- 
tary program  exists  and  that  cost-sharing  is  simply  im- 
possible we  should  be  able  to  respond  to  that,  and  I  think 
that  is  the  intention. 

I  think  conservation  will  turn  out  to  be  a  cornerstone  of 
the  policy.  But  I  will  tell  you  this,  at  the  time  the  Secretary 
and  I  spoke  about  this  last  year,  I  think  all  of  us  had 
learned  a  great  deal  about  the  problems  and  that  con- 
servation to  one  man  is  not  conservation  to  another  man 
or  another  State.  So  the  program  for  conservation  can't 
be  a  national  unilateral  homogenous  program,  it  has  to 
be  applied  very  specifically  in  various  areas.  Wherever  it 
can  be  applied,  we  are  going  to  do  it. 

J.  JAIV1ES  EXON,  GOVERNOR  OF  NEBRASKA— 

Secretary  Martin,  thank  you  very  much.  You  covered 
almost  everything  in  your  talk  that  I  had  questions  on 
except  one  or  two  items.  I  would  reiterate  what  my 
colleagues  have  said  We  appreciate  very  much  your 
candid  frankness,  and  I  believe  that  out  of  some  early 


turmoil  we're  coming  back  to  a  national  water  policy  that 
we  very  vitally  need.  I  want  to  salute  the  Carter  Ad- 
ministration for  the  recognition  that  over  the  years  we 
probably  have  not  had  any  kind  of  a  viable  national 
water  policy.  How  we  reach  that  goal  is  going  to  cause 
great  controversy  in  the  future. 

I  have  two  questions.  One,  you  know  that  the  National 
Governors'  Association  has  been  very  active  in  the  de- 
velopment of  national  water  policy.  In  a  meeting  that  we 
had  in  Reno,  Nev.,  in  February  or  January  of  this  year, 
the  Secretary  of  the  Interior,  the  Secretary  of  Agricul- 
ture, and  others  gave  us  the  assurance  once  again  that 
the  Administration  would  not  be  moving  into  water  policy 
without  at  least  the  chance  of  the  Governors  to  have  an 
expression  regarding  what  they  thought  about  that  pol- 
icy. We  did  not  demand  veto  rights,  but  we  certainly  did 
expect  and  were  assured  by  no  less  than  the  Vice 
President  at  that  meeting  that  we  would  have  input.  I  do 
know  that  Governor  Matheson  of  Utah  and  Governors 
that  serve  on  that  particular  committee  of  the  National 
Governors'  Association  met,  I  think  last  week,  with  the 
President  on  this  matter.  I  have  not  had  a  report  on  that 
and  I  was  wondering  if  you  had  anything  to  say  in  regard 
to  the  meeting,  or  if  you've  heard  any  results  of  that 
meeting.  That's  question  No.  1. 

Question  No.  2.  when  we're  talking  about  the  future 
funding  of  a  national  water  policy,  it's  very  typical  that  we 
in  the  States  usually  say  that  if  it's  good  for  our  State  and 
if  the  Federal  Government  pays  for  it  that's  fine.  I  have  a 
question  in  that  regard.  When  you  take  the  costs  of  any 
water  reclamation  power  project — in  many  cases 
they're  combined — there  are  certainly  the  first  costs  of 
the  landowners  or  the  recipients  of  the  water  that  make 
some  contribution  and  then  the  rest  of  it  usually  comes 
from  the  Federal  Government.  Most  of  that  contribution 
from  the  Federal  Government  comes  from  the  general 
fund  or  the  tax-supported  fund.  I  believe  that  there  is 
also  a  residue  of  sources  from  previous  Federal  projects 
that  are  available  for  contributions  to  some  of  these 
reclamation  funds.  My  question  is.  of  the  contribution  by 
the  Federal  Government  in  addition  to  the  general  fund 
or  tax-supported  monies,  what  percentage  of  the  funds, 
if  any,  come  from  residual  funds  that  are  amassed  or 
accumulated  from  previous  funds? 

MARTIN — Let  me  take  the  first  question  first.  I  guess 
there  are  really  three  kinds  of  results  from  that  meeting 
with  the  Governors.  There's  what  they  said  in  the  meet- 
ing, what  was  said  to  the  press  when  they  got  outside, 
and  what  they'll  say  in  a  few  days  when  they  think  it  over 
and  decide  what  the  real  problems  are.  My  general 
sense  of  it  is  that  the  President  felt  that  was  at  least  the 
key  meeting  to  tell  them  candidly  what  he  was  consider- 
ing and  to  get  their  feedback.  Both  during  the  meeting 
and  during  the  initial  reactions  afterwards,  there  was  a 
high  level,  if  not  just  general  approval,  of  saying  that 
there  really  had  been  a  responsiveness  to  their  desires, 
and  that  the  problem  areas  had  been  substantially  re- 
duced. 
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There  was  some  concern  expressed  about  cost- 
sharing,  and  that  concern  is  being  reflected  in  a  lot  more 
work  by  the  President  through  discussions  with  the 
Governors.  Beyond  that,  my  only  feeling  is  that  Gover- 
nor IVIatheson  will  have  to  carry  out  his  role  as  chairman. 
My  perception  has  been  that  he  has  done  an  excellent 
job,  and  I  suspect  that  hell  be  in  contact  with  you.  We 
feel  now  that  the  ball  is  pretty  much  in  his  court  and  the 
committees  court  to  give  us  a  response.  My  private 
conversations  with  a  good  many  of  the  Governors  have 
indicated  that  same  thing — there's  a  growing  and  fairly 
good  acceptance. 

Regarding  the  second  question  on  the  funding,  I 
couldn't  possibly  give  you  that  percentage,  but  let  me 
give  you  my  perception  of  how  it  works.  There  is  no 
national  accounting  scheme  that  would  deliver  the  kind 
of  figure  that  you  want.  Rather,  there  are  basin  accounts 
established  by  which  each  regional  project  is  looked  at 
in  terms  of  the  projects  in  that  basin.  You  left  out  what  I 
think  is  probably  the  primary  area  of  concern  and  the 
primary  area  of  repayment  in  the  minds  of  a  lot  of  people 
and  that  is  the  power  consumers,  in  addition  to  the 
people  who  pay  for  water  and  in  addition  to  the  contract 
repayment  provisions.  Then,  of  course,  taking  into  ac- 
count the  amount  that  irrigation  users  pay,  which  is 
usually  a  small  percentage  to  the  extent  that  there  is  any 
surplus  at  all,  I  can  tell  you  that  until  we  get  the  audits 
done  we  won't  know  the  answer,  but  I  suspect  that  the 
figures  will  not  be  encouraging.  To  the  extent  that  there 
is  any  surplus  at  all  it  would  be  a  surplus  created  by 
power  revenues  and  the  sale  of  power. 

A  very  difficult  question  that  we're  all  going  to  have  to 
face  is,  in  view  of  the  need  to  preserve  agricultural  lands 
and  keep  the  cost  of  agricultural  water  in  the  ball  park, 


"How  much  can  we  and  should  we  fairly  load  on  the 
power  consumers  to  carry  these  budgets? "  In  some 
cases,  the  load  they  carry  is  absurdly  low.  They  pay  a 
rate  that  is  just  ridiculous  compared  to  what  they're 
capable  of  paying.  In  others,  the  power  consumers  are 
beginning  to  get  stretched.  The  problem  is  going  to  be 
worse  rather  than  better  unless  we  achieve  coordination 
between  the  States,  the  local  governments,  utilities,  and 
the  Departments  of  Energy  and  the  Interior.  As  you 
know,  the  power  marketing  functions  went  to  the  De- 
partment of  Energy  in  the  reorganization  and  Chuck 
Metzger,  who  is  the  Secretarial  Representative  in  Den- 
ver, and  I  have  been  talking  about  this. 

I  would  encourage  a  dialogue  to  make  sure  that  we 
coordinate  the  way  in  which  power  revenues  are  ac- 
cumulated. It  will  come  down  eventually.  Governor,  to  a 
decision  in  which  you  will  have  a  heavy  voice  between 
agricultural  use  and  power  consumption  as  to  how  high 
you  think  those  electric  rates  can  tolerably  go.  So  the 
question  of  surplus  is  really  a  question  of  what  the  rates 
for  power  are,  in  my  view. 

GOVERNOR  JUDGE— Do  any  of  the  Governors'  rep- 
resentatives have  any  comments  or  questions? 

HARRIS  SHERMAN,  EXECUTIVE  DIRECTOR, 
COLORADO  DEPARTMENT  OF  NATURAL  RE- 
SOURCES, REPRESENTING  GOVERNOR  RICHARD 
LAMM — I  first  wanted  to  say  that  from  Colorado's 
standpoint  we  are  very  pleased  with  the  way  that  the 
water  policy  has  now  evolved.  I  think  it's  come  a  long 
way  since  July  1977  and  I  think  the  Administration  has 
certainly  indicated  and  shown  a  sensitivity  and  a  re- 
sponsiveness to  the  issues  we  are  all  facing. 
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As  the  President  moves  into  the  last  stages  of  his 
policy  formulation  there  are  just  a  few  general  com- 
ments that  I  would  like  to  make.  One  comment  deals 
with  what  we  consider  to  be  a  criticism,  and  that  is  the 
failure  to  articulate  the  real  goals  of  a  water  policy  be- 
nefit cost  analysis,  conservation,  consistency,  cost- 
sharing,  etc.  Those  are  not  goals  in  themselves.  The 
real  goals,  I  think,  relate  more  to  the  kinds  of  growth  and 
land  use  that  we'll  be  experiencing  in  this  basin  and  in 
the  Western  States— the  kinds  of  social  and  economic 
institutions  that  we  want  to  encourage  or  discourage.  It's 
really  those  goals  against  which  you  measure  a  water 
policy.  Our  hope  is  that  in  the  next  few  years  we  can 
work  with  the  Administration  in  better  articulating  those 
goals,  and  then  seeing  whether  our  water  policies  actu- 
ally further  those  goals  or  will  have  a  countereffect. 

The  second  point  relates  to  the  10  percent  cost- 
sharing  proposals.  Colorado  is  deeply  concerned  about 
that  because  I  think  for  the  smaller  States  that  have 
large  irrigation  projects  it  is  going  to  be  extremely  dif- 
ficult to  come  up  with  that  10  percent  money.  Bonding 
mechanisms  will  not  work,  and  we  are  very  reluctant  to 
put  a  surcharge  on  our  irrigators  because  that  sur- 
charge would,  in  essence,  be  an  interest  rate  which  the 
1902  Reclamation  Act  was  designed  to  prevent. 

I  do  think  it  will  be  easier  for  municipal  and  industrial 
projects  to  come  forward  with  a  10  percent  repayment, 
but  on  the  irrigation  projects  and  for  those  States  who 
want  to  continue  to  build  and  strengthen  their  agricul- 
tural economies,  this  is  going  to  be  a  real  problem.  So 
we  hope  that  as  you  come  to  these  last  stages  of  policy 
formulation,  you  will  be  flexible  on  that  point — that  when 
there  is  an  irrigation  project  in  a  State  that  does  not  have 
large  amounts  of  general  fund  revenue  available  to 
contribute  1 0  percent,  there  can  be  some  sort  of  modifi- 
cation to  the  formula  so  those  States  that  want  to  pre- 
serve that  balance  between  agriculture  and  other 
economies  will  have  a  way  of  doing  so. 

MARTIN — Harris,  let  me  respond  just  briefly  to  that.  I 
think  we'll  either  get  there  or  we  won't  go  with  it.  Two 
points.  First,  I  think  the  President  is  trying  to  figure  out  a 
small-State  strategy — something  that  deals  with  that 
problem,  that  has  a  certain  alternative  in  the  formula, 
and  that  can  be  done  by  a  State  like  your  own.  You  just 
can't  bond  apparently.  I'm  not  sure  how  unique  that  is, 
but  we  are  looking  at  this  strategy.  Another  strategy  that 
is  being  considered  is  one  that  would  deal  with  the 
vendable  products  of  a  project  so  that  you're  dealing 
with  those  elements  in  a  project  that  can  be  sold  in 
return  revenue  as  a  way  to  get  the  recovery  for  the 
States. 

SHERMAN — The  Bureau  of  Reclamation  projects 
have  paid  back  84  percent  of  the  overall  costs  over  the 
years.  That's  a  fairly  significant  amount.  When  you  take 
the  question  of  interest  for  these  projects,  that  can  come 
to  be  an  enormous  amount  of  money.  So  a  State  is  not 
only  paying  the  10  percent,  but  then  it  pays  the  interest 


for  perhaps  up  to  1 0  years  on  that  1 0  percent,  which  can 
be  a  sum  of  money — three  to  four  times  the  amount  they 
allocated. 

MARTIN — The  thing  about  that,  of  course,  is  that  the 
84  percent  figure  is  a  nonindexed,  noninterest-bearing 
figure.  But,  of  course,  the  Federal  Government  is,  in 
fact,  carrying  the  costs  of  both  the  inflation,  the  indexing, 
and  the  interest.  So  while  you're  absolutely  right,  what 
we're  trying  to  get  is  a  true  reflection  of  what  10  percent 
really  costs,  taking  all  those  things  into  account.  I  don't 
deny  that  it's  a  different  version  of  it. 

JOE  SIZER,  DIRECTOR,  ENVIRONMENTAL 
PLANNING  DIVISION,  MINNESOTA  STATE  PLAN- 
NING AGENCY,  REPRESENTING  GOVERNOR 
RUDY  PERPICH— Thank  you  Mr.  Martin.  Many  of  the 
things  you  have  said  were  what  we  wanted  to  hear.  I 
have  only  one  other  question  that  has  not  been  asked 
yet.  You  did  state  that  the  President  is  not  only  going  to 
be  releasing  these  policies,  which  we're  pleased  to  see, 
but  also  that  he's  going  to  put  a  little  more  muscle  behind 
the  Water  Resources  Council,  at  least  in  his  view. 

One  of  the  problems  that  we've  had  in  the  past,  al- 
though there  have  been  a  good  many  individual  policies 
identified  by  the  various  Presidents,  has  been  that  the 
commitment  to  carry  out  these  policies  has  sometimes 
faltered  a  little  bit  within  the  agencies  and  between  the 
agencies.  Minnesota  would  hope,  and  I  think  that  most 
of  the  Missouri  River  Basin  States  would  hope,  that  the 
Water  Resources  Council  would  assure  the  States  in  its 
performance  that  there  was  not  only  consistency  but 
that  there  was  adherence  to  the  policies  and  an  under- 
standing of  the  policies.  Where  they  are  difficult  to  im- 
plement, there  needs  to  be  some  further  definition  as  to 
why  there  were  problems  in  getting  these  policies  car- 
ried out. 

MARTIN — The  debate  on  consistency  is  going  on 
now  and  I  think  that  the  consistency  problem  will  be 
solved  at  the  time  that  we  arrive  at  a  set  of  standards  for 
what  constitutes  a  regional  plan.  Meantime,  we  have  to 
persuade  Congress  that  it  is  absolute  folly  to  not  grant 
that  1-year  extension.  To  me,  it  is  an  act  that  is  totally 
wrong  in  time.  We  have  to  get  at  least  this  policy  out,  and 
we  have  to  get  a  report  on  the  organization  or  the 
knowledge  that  it's  not  going  to  be  proposed.  Then  we 
have  to  use  this  year  exactly  as  Governor  Judge 
proposed — to  design  how  we  want  WRC — per  se  or  a 
follow-on  organization  to  accomplish  the  same  thing — 
to  work  on  and  get  it  through  Congress.  We're  dedicated 
to  doing  that.  I  must  say.  my  perspective  as  a  person 
who  is  responsible  for  training  that  Council  now  is  that 
the  President  looks  to  the  Secretary  of  the  Interior 
primarily  as  his  leader  on  water  policy  and  we  have  a  lot 
of  agencies  involved.  It's  pretty  clear  that  President 
Carter  and  other  Presidents  have  said,  "Secretary  of  the 
Interior,  you're  the  leader."  As  long  as  a  President  wants 
to  do  that,  I  think  it's  very  important  that  Interior  have 
some  power  to  carry  that  out,  but  at  that  point  we  can 
design  a  system  with  a  lot  of  balance  in  it.  I  think  that  it's 
very  wise  to  design  something  that's  independent  of  any 
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of  the  departments  and  would  not  argue  for  a  minute 
that  Interior  should  have  a  dominant  role.  I'm  not  hung 
up  by  the  turf  aspect  of  that  so  long  as  we  design  a 
system  that  is  honest  among  all  the  agencies.  Until  that 
time,  if  we  have  to  wear  the  horns  we  have  to  have  the 
power. 

GOVERNOR  JUDGE— I  would  like  to  ask  you  to  carry 
back  a  message  that  Montana  and  several  of  our  States 
on  the  Missouri  River  Basin  Commission  are  very  con- 
cerned about  the  slurry  pipeline  legislation  and  what 
that  would  mean  to  the  Madison  Formation  in  Montana, 
South  Dakota,  North  Dakota,  and  Wyoming.  We  op- 
posed it.  It's  still  in  committee  as  I  understand  it. 

MARTIN — The  Administration  has  developed  a  pol- 
icy that  I  think  is  not  inconsistent  with  your  view.  The 
view  of  some  of  the  States  here,  particularly  Montana 
and  Wyoming,  is  don't  pass  a  bill  and  don't  create  a 
system  whereby  coal  slurry  lines  could  be  approved 
because  one  of  them  might  be  approved  under  that 
system.  What  we've  done  and  what  we  feel  we  must  do 
as  an  Administration  is  endorse  the  formation  of  a  sys- 


tem by  which  they  could  be  approved  without  endorsing 
any  coal  slurry  line  or  the  concept  itself. 

Interior  has  the  same  reservations  that  you  do.  The 
system  we've  worked  out  is  a  three-way  deal  with  three 
agencies  having  veto  power  Energy  would  be  the  basic 
certifying  agency  and  would  look  at  it  from  the 
standpoint  of  energy  need  and  delivery.  Transportation 
would  make  the  definitive  resolution  of  whether  or  not  a 
slurry  line  is  the  way  to  go.  Interior  would  make  the 
resolution  with  regard  to  right-of-way  and  with  regard  to 
whether  or  not  the  water  is  available  to  do  it. 

Secretary  Andrus  proposed  a  specific  amendment 
that  we  would  never  make  that  water  certification  unless 
the  Governor  of  the  State  told  us  that  the  water  had  been 
obtained  according  to  State  law  and  he  approved  of  it. 
Congress  has  ignored  our  recommendation  and  has 
proceeded  to  say  it  doesn't  want  a  three-way  split,  at 
least  in  the  House  and  the  trend  appears  that  way  in  the 
Senate,  saying  they  just  want  Interior  to  do  it.  Essential- 
ly, Congress  is  saying  it  shares  your  concerns  and  It 
would  rather  just  have  Interior  do  it. 
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INDIAN  WATER  POLICY  REVIEW 


Introduction 

By 

Thomas  Judge,  Governor  of 

Montana 

As  I  indicated  earlier,  one  of  the  greatest  uncertainties 
facing  the  Western  States,  with  regard  to  their  water 
resource  management  programs,  has  been  the  issue  of 
Federal  reserved  water  rights,  especially  including 
those  for  Indian  tribes. 

I  know  that  this  has  been  a  difficult  point  in  the  de- 
velopment of  a  national  water  policy.  I  remain  hopeful 
that  efforts  to  resolve  this  issue  through  cooperation 
with  the  States  and  the  tribes  will  be  implemented. 

The  primary  question  regarding  Indian  water  rights  is 
not  the  existence  of  the  right,  it's  knowing  how  much 
water  is  entailed.  Without  a  quantification  of  these 
rights,  both  the  tribes  and  the  States  are  guessing  what 
it  is  that  the  Indians  have.  It  is  impossible  for  the  tribes, 
for  the  individual  States  with  Indian  reservations  within 
their  boundaries,  and  for  the  affected  downstream 
States  to  accurately  plan  for  the  use  and  administration 
of  their  water. 

It  is  imperative  that  Indian  water  rights  be  quantified 
as  soon  as  possible.  Congressional  legislative  action  is 
needed  to  accomplish  that  goal:  otherwise,  without 
quanitification,  endless  litigation  is  in  store. 

Because  of  the  major  importance  of  the  Indian  water 
rights  issue  in  the  Missouri  River  Basin,  Forrest  Gerard 
was  aked  to  address  this  conference  to  further  enlighten 
us  on  the  problem  and,  hopefully,  on  possible  solutions. 

Forrest  J.  Gerard,  a  member  of  the  Blackfeet  Indian 
Tribe  and  a  Montana  native,  is  the  first  Assistant  Sec- 
retary of  the  Intenor  for  Indian  Affairs.  He  was  nomi- 
nated for  this  position  by  President  Carter  July  1 2, 1 977, 
and  was  formally  sworn  into  office  October  13. 

Before  Mr.  Gerard's  appointment,  the  Federal  official 
in  charge  of  Indian  Affairs  had  the  title  of  Commissioner 
and  served  under  an  Assistant  Secretary.  As  an  Assis- 
tant Secretary,  Gerard  reports  directly  to  the  Secretary 
and  participates  in  Interior  policymaking.  As  staff  assis- 
tant for  the  Senate  Subcommittee  on  Indian  Affairs  from 
1971  through  1976,  he  was  involved  in  the  development 
of  the  Indian  Self-Determination  and  Education  Assis- 
tance Act,  the  Indian  Financing  Act,  .the  Menominee 
Restoration  Act,  the  Indian  Health  Care  Improvement 
Act,  and  the  legislation  establishing  the  American  Indian 


Policy  Review  Commission.  He  was  the  first  Director  of 
HEW  s  Office  of  Indian  Affairs,  was  Legislative  Officer 
for  the  Bureau  of  Indian  Affairs,  and  was  Chief  of  the 
Office  of  Tribal  Affairs  for  the  Indian  Health  Service.  He 
also  spent  one  year  as  a  Congressional  Fellow,  working 
with  Representative  Al  Ullman  of  Oregon  and  Senator 
George  McGovern  of  South  Dakota. 

The  National  Congress  of  American  Indians  in  1976 
gave  Mr.  Gerard  its  Heller  Award  for  outstanding  service 
to  Indian  people.  He  was  also  the  recipient  of  the  1976 
Indian  Achievement  Award  from  the  Indian  Council  Fire. 

Let's  welcome  him  now. 


Address 

By 

Forrest  Gerard,  Assistant 

Interior  Secretary  For  Indian 

Affairs 


Forrest  Gerard 

I  am  pleased  to  have  been  invited  to  share  with  you 
some  of  the  Indian  concerns  in  the  development  of 
water  policy.  The  subject  of  Indian  water  rights  gener- 
ates considerable  controversy  and  emotion.  In  my  view, 
much  of  this  is  unnecessary.  It  seems  to  me  all  of  us  can 
begin  by  acknowledging  certain  basic  postulates.  Then 
we  can  proceed  from  there  to  discuss  how  these  pre- 
mises bear  upon  the  development  of  a  national  water 
policy.  Quite  frankly,  I  am  hopeful  that  I  will  be  able  to 
persuade  you  to  support  our  proposals  for  an  Indian 
water  policy.  We  believe  that  our  proposals  are  not  only 
in  the  best  interests  of  the  Indians,  but  are  in  the  best 
interest  of  all  citizens  as  well. 
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The  basic  postulate  which  I  ask  all  of  you  to  accept  is 
found  in  a  consistent  line  of  decisions  of  the  Supreme 
Court  of  the  United  States.  It  is  simply  that  when  the 
Indian  reservations  were  created,  there  was  reserved 
not  only  the  land  but  the  use  of  enough  water  to  fulfill  the 
purposes  of  the  reservations.  This  principle  was  articu- 
lated in  1 908  by  the  Supreme  Court  in  the  Winters  case 
and  reaffirmed  in  1 963  In  Arizona  v.  California  and  again 
in  1 976  in  the  Cappaert  case.  If  we  can  accept  a  consis- 
tent line  of  decisions  from  our  Supreme  Court  as  the 
supreme  law  of  the  land,  then  we  can  move  on  to  deal- 
ing with  the  practical  problems  that  all  of  us  face.  We 
recognize  that  there  will  be  differences  of  opinion  as  to 
exactly  how  the  general  principles  set  forth  by  the  Sup- 
reme Court  will  in  practice  be  applied.  Much  of  this  will 
have  to  be  worked  out  in  an  ongoing  process  of  litigation 
or  by  some  act  of  Congress,  but  essentially  these  are 
details.  The  differences  between  us  are  fewer  than  the 
issues  which  should  bring  us  together. 

As  you  know,  the  development  of  the  President's 
water  policy  has  taken  place  over  several  months. 
There  has  been  broad  citizen  participation  through  the 
many  stages.  The  divergent  points  of  view  have  been 
considered  and  reconciled  where  possible.  With  re- 
spect to  Indian  water  rights,  there  are  four  proposals  or 
policy  thrusts  which  are  now  before  the  President. 

Negotiation 

The  first  principle  which  we  have  asked  the  Administ- 
ration to  support  is  a  policy  of  negotiation.  We  believe 
that  disputes  over  rights  to  the  use  of  water  should,  it 
possible,  be  settled  by  negotiation  rather  than  litigation. 
As  all  of  us  are  aware,  litigation  is  extremely  expensive, 
time  consuming,  divisive,  and  often  leads  to  unsatisfac- 
tory results. 

I  have  spent  a  considerable  amount  of  my  time  in  the 
past  several  months  in  the  Pacific  Northwest  working 
with  about  25  Indian  tribes  in  the  State  of  Washington  as 
well  as  nontreaty  fishing  groups  trying  to  deal  with  some 
of  the  problems  that  have  emerged  as  a  result  of  the 
landmark  treaty  fishing  rights  decision  that  was  handed 
down  by  the  court  in  1 974.  The  thought  has  often  occurr- 
ed to  me,  with  the  tremendous  impact  that  case  has 
had  on  the  State  of  Washington  alone,  what  would 
happen  if  in  some  future  litigation  there  was  a  boat-like 
decision  in  the  area  of  water  rights.  I  think  the  consequ- 
ences and  the  social  aftermath  would  be  almost  impos- 
sible for  all  of  us  to  deal  with.  It  is  for  that  reason  that  we 
in  the  Administration  see  negotiation  as  a  much  more 
productive  and  less  divisive  approach  to  follow.  In  ad- 
vocating that  kind  of  policy,  I  want  to  underscore  here 
that  this  does  not  mean  that  the  trustee  would  unilater- 
ally charge  ahead  in  trying  to  negotiate  Indian  water 
rights.  We  believe  that  could  only  be  done  with  the 
concurrence,  understanding,  and  participation  of  the 
affected  tribes,  because  these  are  their  rights  and  we 
are  merely  aiding  in  protecting  them. 


The  Department  of  the  Interior  is  expending  consid- 
erable time  and  effort  in  promoting  negotiated  settle- 
ments of  disputes  over  water  rights  between  State,  pri- 
vate parties,  and  Indian  tribes. 

In  central  Arizona,  seven  Indian  tribes  claim  water 
rights  which,  if  sustained,  would  imperil  the  Central 
Arizona  Project  and  the  future  development  of  the  State 
of  Arizona.  Interior  has  worked  intensively  with  the 
Arizona  State  Water  Engineer,  the  Salt  River  Project, 
irrigation  and  mining  interests,  and  the  tribes  to  find  a 
mutually  acceptable  solution  which  will  be  submitted  to 
Congress  in  the  form  of  a  series  of  individual  bills. 

The  Department  recently  approved  a  multimillion  dol- 
lar settlement  of  a  water  rights  dispute  between  the 
Kennecott  Copper  Company  and  the  Gila  River  Pima 
Maricopa  Indian  Tribe. 

Settlement  discussions  are  currently  in  progress  over 
disputes  affecting  the  San  Luis  Rey  River  in  Southern 
California  and  the  Salt  River  in  Arizona.  To  the  extent 
that  the  Departments  settlement  initiatives  are  suc- 
cessful, the  States,  the  Indians,  and  private  interests  all 
benefit.  We  ask  your  support  for  further  initiatives  of  this 
kind. 

Turning  to  the  State  of  Montana  Governor  and  your 
representatives  at  this  conference,  we  would  like  to 
suggest  with  the  near  completion  of  important  survey 
and  inventorying  work  on  all  but  the  Flathead  Reserva- 
tions in  the  State  of  Montana,  that  we  have  an  opportun- 
ity to  deal  with  your  State  and  the  other  parties  through 
the  negotiated  process.  As  the  Assistant  Secretary  for 
Indian  Affiars,  I  would  like  it  to  be  on  record  here  that  if 
the  State  is  willing  and  able  to  enter  into  negotiations 
with  the  understanding  and  concurrence  of  the  Indian 
tribes,  we  believe  that  a  sufficient  amount  of  the 
background  work  has  been  completed  to  aid  us  in  that 
effort. 


Inventory  of  Indian  Water  Claims 


The  second  proposal  which  we  have  submitted  to  the 

President  is  that  he  announce  a  policy  calling  for  the 
Bureau  of  Indian  Affairs  to  inventory  all  tribal  water 
claims  as  quickly  as  possible.  Once  the  Indian  claims 
are  inventoried,  we  will  be  in  a  position  to  advise  each  of 
the  States  as  to  the  extent  of  the  Indian  claims.  This  will 
help  to  promote  economic  planning  and  future  de- 
velopment within  all  of  the  States.  At  the  same  time,  it 
will  facilitate  our  ability  to  negotiate  settlement  of  water 
rights  or,  if  necessary,  to  engage  in  water  adjudications 
in  court.  In  either  event,  this  proposal  is  designed  to 
enable  all  of  us  to  learn  the  extent  of  the  Indian  claims  or 
rights.  It  Is  an  essential  step  toward  the  final  resolution  of 
the  Indian  water  issue,  and  it  is  one  which  I  expect  most 
of  you  can  fully  support. 
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Federal  Court  Adjudication 


Our  tliird  request  to  the  President  is  one  whicti  the 
Indian  people  feel  is  essential.  It  is  that  where  negotia- 
tions are  unsuccessful  and  litigation  is  necessary.  In- 
dian claims  should  be  adjudicated  in  Federal  rather  than 
State  courts.  This  policy  is  deeply  rooted  in  this  Nation's 
history  and  laws.  Consistent  with  this  Federal  policy, 
many  of  the  Western  States  have  provisions  in  their  own 
State  constitutions  specifically  disclaiming  any  jurisdic- 
tion over  Indian  lands  and  water  rights. 

There  are  four  strong  reasons  why  this  traditional 
policy  should  be  reaffirmed  at  this  time.  First,  the  Sup- 
reme Court  recently  decided  that  State  and  Federal 
courts  have  concurrent  jurisdiction  to  determine  water 
rights,  a  decision  which  has  resulted  in  time-consuming 
and  needlessly  expensive  procedural  battles.  Second, 
the  issues  involved  in  Indian  water  and  property  dis- 
putes are  Federal  in  nature  and  are  within  the  unique 
expertise  of  the  Federal  courts.  Third,  Indian  tribes  are 
justifiably  reluctant  to  submit  their  water  claims  to  popu- 
larly elected  State  judges  who  have  at  times  exhibited 
overt  hostility  to  the  entire  notion  that  Indians  possess 
federally  recognized  rights  different  from  other  citizens. 
Finally,  Federal  water  decrees  concerning  Indian  rights 
can  be  integrated  readily  into  State  adjudications  so  that 
there  will  be  no  adverse  effect  on  State  regulatory  pro- 
cesses. 

In  short,  the  Indians,  with  good  reason,  believe  that 
they  cannot  get  a  fair  determination  of  their  rights 
through  the  State  courts,  fvly  lawyers  have  shown  me  a 
long  list  of  cases — many  of  them  recent — in  which  State 
courts  have  ruled  adversely  to  the  Indian  interests  and 
have  later  been  reversed  by  the  U.S.  Supreme  Court. 
So  long  as  the  Indians  are  required  to  adjudicate  their 
rights  in  a  hostile  forum,  they  can  reasonably  be  ex- 
pected to  do  everything  within  their  power  to  resist  ad- 
judication of  their  rights.  That  is  not  good  for  the  States, 
for  non-Indians,  or  Indians  either.  If,  in  fact,  there  is  a 
sincere  desire  to  resolve  these  water  right  issues 
promptly,  then  you  will  support  our  request  that  where 
litigation  is  necessary,  it  take  place  in  a  Federal  court. 


Resource  Development 


Finally,  we  have  requested  that  the  President  issue  a 
policy  directive  to  increase  the  development  of  Indian 
water  resources  where  quantification  has  taken  place. 
What  this  means  to  the  States  and  communities  is  an 
infusion  of  Federal  funds  which  will  stimulate  regional 
economies  for  the  benefit  of  both  Indians  and  non- 
Indians. 

Prior  to  accepting  the  Administration's  nomination  to 
be  Assistant  Secretary  for  Indian  Affairs,  I  represented 


several  tribal  clients  in  their  legal  interest  in  Washington, 
D.C.  One  of  those  clients  happened  to  be  the  Ak  Chin 
Indian  community  south  of  Phoenix,  Ariz.  It's  a  group 
made  up  of  Pima  and  Papago  members.  They've  tradi- 
tionally been  farmers.  This  group,  through  its  own  initia- 
tive, has  developed  a  highly  successful  farming  venture, 
the  only  problem  being  that  the  ground  water  is  being 
depleted  by  rapid  pumping  surrounding  them. 


The  point  I  want  to  make  here  is  that  in  the  develop- 
ment of  a  legislative  proposal  to  bring  them  an 
emergency  water  supply,  we  conducted  an  arm-chair 
economic  analysis  of  what  the  group  was  contributing  to 
the  State  as  well  as  to  the  local  economy.  They  were 
farming  approximately  5,000  acres.  When  we  began 
taking  a  look  at  the  purchase  of  seed,  fertilizer,  machin- 
ery, necessary  fuel  to  operate  the  machinery,  wages, 
and  salaries,  we  conservatively  estimated  that  they  were 
contributing  somewhere  in  the  neighborhood  of  $5  mill- 
ion annually.  Another  important  tradeoff  that  was  occur- 
ring here  was  the  fact  that  this  group  had  achieved 
almost  self-sufficiency,  and  we  noted  a  great  decline  in 
the  outlay  of  Federal  expenditures  to  support  and  fi- 
nance the  various  social  programs.  In  other  words, 
through  their  own  resources  this  tribe  was  paying  its 
own  way  in  many  areas. 

I  think  this  illustrates  what  can  happen.  If  given  the 
opportunity  to  use  their  own  resources,  the  tribes  could 
contribute  to  the  State  and  local  economies  while  im- 
proving their  own  social  and  economic  conditions. 

My  recommendations  to  the  President,  then,  are  four 

in  number: 

(1 )  that  the  Administration  support  negotiated  set- 
tlement of  water  disputes; 

(2)  that  the  Bureau  of  Indian  Affairs  inventory  tribal 
water  claims; 

(3)  that  litigation  of  Indian  claims  take  place  in  Fed- 
eral courts;  and 


21 


(4)  that  a  policy  directive  be  approved  to  increase 
the  development  of  Indian  water  resources. 

I  hope  you  will  perceive  these  policy  thrusts  as 
reasonable,  constructive,  and  in  the  long-term  interest 
of  all  the  citizens  of  your  State. 


MRBC  Indian  Membership 


Before  concluding,  I  would  like  to  reinforce  a  request 
that  was  submitted  to  your  body  by  the  Sioux  Tribes  of 
South  Dakota.  In  short,  they  have  made  an  appeal  to  the 
Commission  that  your  membership  be  altered  for  mean- 
ingful Indian  membership  to  the  Commission.  I  think  this 
is  a  reasonable  request  on  many  grounds. 

I  believe  there  are  23  Indian  reservations  within  the 
Commission's  area,  and  within  the  23  reservations 
there  are  over  1 2  million  acres  of  trust  lands — a  signific- 
ant number  of  acres.  Additionally  the  Indians,  at  least 
we  advocates  believe,  have  some  valid  claims  to  a 
substantial  share  of  water  within  this  basin.  It  would 
seem  to  me  if  we're  moving  toward  a  national  water 
policy,  which  in  one  way  or  another  is  going  to  involve 
some  resolution  of  the  Indian  question,  then  certainly  in 
a  basin  such  as  this  where  you  do  not  face  the  severe 
overappropriation  which  we  know  exists  in  the  South- 
west, the  opportunities  for  negotiation  versus  litigation 
are  very  high. 

If  negotiations  are  going  to  be  meaningful,  this  means 
there  must  be  willing  parties  around  the  table — the  In- 
dians, the  States,  and  other  interests.  I  can  think  of  no 
better  way  to  encourage  the  Indians  to  look  to  that 
process  than  by  opening  up  the  membership  in  this 
Commission.  I  would  quality  my  comment  with  the  fact 
that  I  have  not  discussed  this  matter  personally  with 
Secretary  Andrus,  but  I  think  he  too  would  be  supportive 
of  this  statement. 

Thank  you  very  much. 


Discussion 


GOVERNOR  JUDGE— I  will  begin  the  discussion  by 
saying  that  I  would  agree  and  hope  that  we  could 
negotiate  these  Indian  water  claims.  But  I  question,  first 
of  all,  with  whom  would  the  State  negotiate?  Who  would 
represent  the  tribe?  What  participation  would  the  gen- 
eral public  have,  particularly  those  citizens  who  have 
existing  water  rights  under  State  law?  I  question 
whether  or  not  negotiation  is  really  a  practical  solution. 
What  kind  of  binding  effect  would  it  have?  Can  negotia- 
tions take  place  before  Indian  rights  are  inventoried? 


I  also  think  that  if  the  Indian  tribes  are  going  to  receive 
Federal  funds,  as  they  are  now  from  the  Department  of 
Justice,  to  bring  litigation  then  the  States  should  receive 
Federal  funds  as  well.  I  had  to  ask  my  legislature  last 
year  for  S300.000  to  defend  water  users  in  Montana. 
The  Indians'  suits  were  paid  for  by  the  Department  of 
Justice.  I  also  don't  believe  that  the  courts  in  IVIontana 
would  not  give  fair  and  just  consideration  to  the  cases 
that  were  brought  before  them.  1  certainly  think  that  I 
would  prefer  to  see  the  cases  brought  into  the  State 
courts  before  the  Federal  courts.  Those  would  be  my 
questions  and  comments. 

GERARD — My  work  involves  considerable  contact 
with  the  Indian  leadership  and  let  me  assure  you  the 
Indian  leadership  is  just  as  concemed  as  the  State 
leaders,  industrial  users  of  water,  agriculturalists,  etc., 
about  bringing  some  resolution  to  this  problem.  They 
have  delivered  their  message  loud  and  clear  to  those  of 
us  in  the  Administration.  They're  fearful  of  upfront  quan- 
tification, legislative  or  otherwise,  without  some  com- 
mitments. 

It  seems  to  me  in  our  dealings  with  Indian  tribes,  in 
response  to  your  question  about  with  whom  do  you 
negotiate,  we  operate  on  a  government-to-government 
relationship  with  Indian  tribes.  They're  there  because  of 
their  enhanced  sovereignty.  I  know  there  have  been 
disputes  swirling  around  that  sovereignty  involving 
jurisdiction  over  non-Indians  and  other  aspects.  I  don't 
want  to  get  into  that  today  other  than  to  reinforce  the 
government-to-government  relationship. 

I  submit  there  is  a  forum  on  the  Indian  side  through 
which  negotiations  could  be  conducted.  This  is  the  ap- 
proach that  IS  being  followed  in  Arizona  at  the  present 
time  through  the  Indian  leadership.  In  answer  to  your 
question  about  the  Indians  receiving  financial  support 
where  litigation  is  involved,  the  answer  I  have  to  give 
you  here  is  that  the  United  States  has  assumed  a  self- 
imposed  obligation  through  its  long  course  of  history  in 
dealing  with  Indian  tribes  and  people  by  assuming  a 
trust  responsibility.  That  trust  responsibility  includes 
their  defending  our  initiating  suits  where  this  is  applica- 
ble. I  recognize,  as  do  others  in  the  Administration,  that 
this  is  a  difficult  premise  for  the  non-Indian  communities, 
particularly  in  the  West,  to  accept  today.  It's  a  fact  of  life. 
The  President  and  most  certainly  Secretary  Andrus 
have  been  on  record  a  number  of  times  as  recognizing 
their  continuing  trust  responsibility  in  behalf  of  Indian 
tribes.  I  know  I  haven't  hit  all  of  your  questions,  but  1  tried 
to  hit  some  of  them. 

My  statement  on  State  forums  is  not  intended  as  a 
general  indictment  of  State  courts.  What  I  am  trying  to 
convey  here  to  the  audience  is  that  this  is  an  attitudinal 
thing  in  part  within  the  Indian  community.  Also  there 
could  be  some  evidence  that  in  the  past  the  Indians 
have  not  faired  too  well  within  these  forums,  and,  as  we 
indicated,  some  of  those  decisions  have  been  over- 
turned in  the  Supreme  Court. 
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GOVERNOR  JUDGE— Thank  you  Mr.  Gerard. 

J.  JAMES  EXON.  GOVERNOR  OF  NEBRASKA— 
Secretary  Gerard.  I  was  very  much  Interested  in  your 
comments,  and  I  would  agree  100  percent  If  these 
things  could  be  negotiated  rather  than  going  into  the 
courts.  I  think  everyone  would  be  better  off.  As  a  Gover- 
nor, I  don't  have  the  total  dedication  or  acceptance  of 
the  wisdom  of  the  Federal  courts  that  you  seem  to  have. 

As  a  Governor,  I  have  taken  exception  to  some  of  the 
decisions  of  the  Supreme  Court,  not  In  the  area  that 
you're  addressing  yourself  to,  but  In  many  other  areas.  I 
believe  one  of  the  concerns  that  we  have  In  America 
today  is  that  the  pendulum  has  swung  far  to  far  to  the 
court's  side  in  the  usual  three  branches  of 
government — legislative,  executive,  and  judicial.  I  be- 
lieve far  too  many  laws  are  being  made  today  by  the 
courts.  While  I  have  great  respect  for  those  who  put  on 
those  robes.  I  do  not  believe  they  have  all  the  know- 
ledge or  wisdom  regarding  what  is  correct,  fair,  and  just. 
I  would  say,  therefore,  in  response  to  your  presentation, 
that  this  is  certainly  a  very  difficult  problem  and  certainly 
It  needs  men  of  goodwill  looking  at  these  things  objec- 
tively. 

I  would  hope  that  we  could  come  up  with  some  kind  of 
a  resolution  to  this  problem  without  extensive  court  bat- 
tles, and  without  placing  the  ultimate  decision  in  the 
hands  of  a  very  few  people,  namely  the  Federal  court 
system  in  which  I  do  not  have  all  of  the  confidence  which 
you  have  expressed. 

ARTHUR  LINK.  GOVERNOR  OF  NORTH 
DAKOTA — Thank  you  Mr.  Chairman,  Secretary 
Gerard.  Accept  my  appreciation  along  with  that  of  the 
other  Missouri  Basin  Governors  for  coming  and  expres- 
sing the  issues  you  have  In  a  very  candid,  forthright 
manner.  I  believe  you  have  pointed  out  some  matters 
where  it  Is  extremely  timely  that  we  Initiate  participation 
by  representatives  of  the  Indian  communities  so  that  we 
do  resolve  the  problems  by  negotiation,  by  understand- 
ing at  the  State  level,  rather  than  to  permit  the  situations 
to  develop  where  litigation  is  the  only  alternative.  I  see  a 
wide  area  where,  and  reasons  why,  this  should  be  in- 
itiated. 

I  am  sensitive  to  your  recommendation  that  represen- 
tation be  provided  on  the  Missouri  River  Basin  Commis- 
sion. States  have  varying  degrees  of  environmental 
impacts,  much  of  It  the  result  of  energy  development, 
and  we  need  a  common  commitment,  a  common  area  of 
resolving  and  dealing  with  those  problems,  because  the 
environmental  Impacts  don't  stop  at  a  reservation  line. 
We  need  to  have  the  full  participation  and  cooperation  of 
both  the  representatives  of  the  Indian  reservations  and 
the  State. 

I  commend  you.  I  believe  you  have  brought  a  mes- 
sage that  is  reasonable  to  this  Commission  and  one  that 


we  should  not  treat  lightly.  I  think  we  should  get  with  the 
business  of  involving  all  of  the  Interest  groups  that  have 
a  great  stake  in  the  Missouri  River  Basin  Commission. 

JOSEPH  TEASDALE.  GOVERNOR  OF 
MISSOURI — Missouri  is  affected  only  indirectly  by  the 
very  difficult  problem  of  Indian  water  rights.  Con- 
sequently, we  are  unfamiliar  with  the  legal  principles 
involved.  There  are  no  Indian  reservations  In  our  State 
and  Missouri  riparian  law  Is  not  based  on  priority  of 
appropriation. 

Our  State  concern  Is  with  the  need  for  realistic  allow- 
ances for  future  water  use  by  the  Indians.  No  Intelli- 
gent planning  for  water  use  in  the  basin  Is  possible  until 
these  rights  have  been  defined. 

Apparently,  this  is  not  a  new  problem.  In  1973,  the 
National  Water  Commission  recommended  that  "prior 
to  the  authorization  of  any  federally  assisted  non-Indian 
water  resource  project,  a  final  adjudication  should  be 
made  of  all  Indian  water  rights  which  when  exercised 
could  substantially  affect  the  water  supply  for  the  pro- 
ject."  This  is  a  sound  recommendation  that  the  Missouri 
River  Basin  Commission  should  heed  in  decisions 
about  future  projects.  Indian  rights  must  be  properly 
accounted  for  In  basin  plans. 

What  Is  Important  Is  to  determine  how  much  water  is 
involved,  the  existing  water  rights — both  utilized  and 
Inactive — and  how  much  excess  will  be  available  for 
future  development. 

GOVERNOR  JUDGE— Would  any  of  the  other  Gov- 
ernors' representatives  like  to  ask  a  question  or  make  a 
comment  to  Secretary  Gerard? 

VERN  BUTLER,  SECRETARY,  SOUTH  DAKOTA 
DEPARTMENT  OF  NATURAL  RESOURCES  DE- 
VELOPMENT, REPRESENTING  GOVERNOR 
RICHARD  KNEIP— I  think  you  have  brought  forward  a 
proposal  on  Indian  policy  to  us  that  can  be  worked  with. 
We  in  South  Dakota  are  very  concerned  about  these 
kinds  of  things.  I  think  you  also  pointed  out  that  In  the 
Missouri  River  Basin  we  have  perhaps  a  few  more  years 
before  we  get  to  the  crunch  that  we  have  seen  in  some 
of  the  other  portions  of  the  Nation. 

I  think  that  also  means  we  have  the  opportunities  for 
working  those  problems  out  through  the  negotiations 
that  you  referred  to.  These  are  going  to  be  difficult. 
They're  going  to  have  to  be  entered  Into  in  a  sense  of 
cooperation  and  yet  a  sense  of  the  respective  respon- 
sibilities of  both  the  Federal  agencies  and  the  Indian 
tribes.  We  are  basically  one  community  throughout  the 
basin,  and  I  would  hope  these  hard  decisions  on  how 
negotiations  will  be  accomplished  can  be  talked  about 
very  effectively  around  the  table. 

GOVERNOR  JUDGE— We  have  a  few  minutes,  and  I 
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would  like  to  entertain  a  few  comments  or  questions 
from  the  audience.  Please  come  up  and  use  the  mic- 
rophone in  front  of  us  here. 

PAT  GOODOVER,  MONTANA  STATE  SENATOR 
FROM  CASCADE  COUNTY— Mr.  Secretary.  Gover- 
nors. I'd  like  to  take  just  a  moment  to  comment  about 
communications  between  the  Indians  and  the  State. 
The  last  Montana  Legislature  established  an  Interim 
committee  to  meet  with  the  seven  Indian  tribes  in  Mon- 
tana. Unfortunately,  the  directive  was  to  meet  on  the 
reservations  rather  than  near  the  reservations. 

The  members  of  that  interim  committee  have  tried  to 

set  up  meetings  with  the  tribes  during  the  past  two  years 
or  year  and  a  half.  The  efforts  have  been  completely  in 
vain.  Not  once  has  any  of  the  tribes  met  with  this  interim 
committee.  So  I  don't  say  that  we  can  have  meaningful 
negotiations  with  the  tribes  in  Montana  when  they  don't 
even  give  us  the  courtesy  of  meeting  with  the  interim 
committee  of  the  Legislature. 

GERARD — I'm  not  familiar  with  the  issue.  I  can  only 
reinforce  the  suggestion  and  recommendation  that  we 
give  negotiations  an  honest  effort. 

UNIDENTIFIED  MEMBER  OF  THE  AUDIENCE— I 
have  to  take  exception  to  the  Senator  saying  he  wasn't 
able  to  meet  with  tribes  in  Montana.  There  have  been  a 
number  of  efforts  by  this  committee  to  meet  with  tribes 
such  as  at  Fort  Peck.  We  had  a  meeting  set  up  with  them 
and  the  Flatheads  had  a  meeting  set  up  with  them;  but 
the  committee  failed  to  get  together  to  meet  with  the 
tribes.  I  want  this  to  be  on  record.  We  made  efforts  to 
meet,  but  the  State  did  not  live  up  to  its  end  of  the 
bargain. 

TED  RISING  SUN— I  m  a  member  of  the  Northern 
Cheyenne  Tribal  Council.  I  just  had  a  word  with  the 
Chairman  of  the  Northern  Cheyenne  Tribal  Council, 
who  informed  me  that  he  has  never  received  a  letter 
from  this  committee  about  a  meeting  between  us  and 
the  committee  that  was  just  mentioned.  Mr.  Governor,  I 
would  appreciate  you  presenting  us  with  just  one 
documentation  where  the  Indians  broke  their  word  in  a 
treaty.  This  is  what  Mr.  Forrest  Gerard  is  talking 
about — negotiation . 

I  would  like  to  point  out  that  there  have  been  letters 
which  point  out  that  everyone  in  the  State  lives  under  the 
same  laws.  If  we  all  live  under  the  same  laws,  we  would 
still  have  that  50  million  acres  that  was  given  to  us  by 
treaty  in  the  States  of  Colorado,  Wyoming,  and  Neb- 
raska. After  a  20-year  battle,  we  finally  resolved  that 
piece  of  business.  We  received  $25  million  and  it  was 
split  four  ways  between  the  Northern  Cheyenne, 
Northern  Arapahoe.  Southern  Cheyenne,  and  Souttv 
em  Arapahoe.  Our  share  came  to  little  over  $5  million. 


The  government  lawyers  said  there  would  be  offsets  in 
this  money  that  was  coming  to  the  Indian  tribes.  The 
offsets  were  percentages  of  coffee,  flour,  blankets, 
and  other  things  that  had  been  given  to  the  Cheyenne 
back  when;  I  don't  known  when.  In  addition  to  these, 
the  value  of  our  reservation  was  deducted  and  10  per- 
cent went  to  the  lawyers.  These  are  perhaps  the  rea- 
sons why  we  have  a  distrust  of  State  courts. 

The  Northern  Cheyenne  Tribal  Council  is  fully  com- 
mitted to  negotiate  or  to  talk  about  these  things  that  will 
resolve  in  solutions  that  are  agreeable  to  both  sides.  I 
think  the  State  of  Montana  and  the  people  of  Montana 
have  too  long  persisted  in  the  idea  that  we  belong  to  the 
U.S.  Government  and  that  the  government  should  take 
care  of  us.  We  definitely  are  residents  of  the  State  of 
Montana.  I  believe  that  we  can  contribute  to  the  growth 
of  the  State  of  Montana,  or  we  can  continue  to  be  what  is 
considered  a  drag.  I  would  like  to  say  these  things  to 
back  up  what  Mr.  Forrest  Gerard  is  trying  to  say — 
negotiation  rather  than  litigation. 

GOVERNOR  JUDGE— Thank  you.  The  State  of  Mon- 
tana stands  ready  at  any  time  and  any  place  to 
negotiate.  We  would  far  prefer  negotiation  to  litigation 
which  is  time  consuming  and  very  expensive.  So  as  far 
as  Montana  is  concerned,  we  are  ready  to  meet  at  any 
time  with  the  Indian  tribes  in  Montana  to  negotiate  these 
jurisdictional  questions. 

BILL  MORRILL— Thank  you  Mr.  Governor,  distin- 
guished people,  ladies  and  gentlemen;  my  name  is  Bill 
Morrill.  I  am  from  the  Flathead  Reservation  in  north- 
western Montana.  First.  I'm  not  in  the  Missouri  River 
Basin,  but  I  think  there  was  one  statement  made  by  the 
Senator  from  Cascade  County  that  is  not  true.  On  March 
15,  the  interim  committee  did  hold  a  hearing  on  Indian 
water  rights.  I  was  there.  It  was  in  the  reception  room. 
There  were  several  Indian  leaders  invited.  The 
Flatheads  were  invited.  We  were  notified  at  least  a  week 
in  advance  of  the  meeting. 

We  testified  at  a  very  good  meeting  with  this  commit- 
tee. The  speaker  was  Skully,  and  he  said  he'd  set  up 
another  meeting  like  this  because  the  Indians  and  the 
representatives  that  were  there  wanted  to  talk  more 
about  negotiations.  That's  what  the  meeting  seemed  to 
be  all  about;  and  I  tried  to  get  in  on  it  and  talk  about  more 
negotiations.  I'm  very  pleased  that  in  your  opening  re- 
marks. Governor,  you  did  mention  Indian  water  rights. 
Also,  Guy  Martin  mentioned  Indian  water  rights  along 
with  Federal  reserve  rights.  We  appreciate  this  up  on 
Flathead  Of  course,  we  have  some  problems  and  I 
believe  that  negotiating  is  the  only  way  to  handle  them. 

GERALD  GRAY— I'm  with  the  Montana  United  Scho- 
larship Service.  I'd  like  to  make  a  comment  with  regard 
to  Indian  efforts  to  try  in  the  past  to  be  recognized  as 
citizens  of  this  State  and  also  to  begin  to  cooperate  with 
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the  State  of  Montana.  We  Introduced  at  the  last  legisla- 
tive session  about  nine  bills,  most  of  them  dealing  with 
Indian  education.  The  State  Legislature  showed  how  it 
wanted  to  recognize  us  by  slapping  us  in  the  face  and 
killing  every  bill  that  was  introduced, I  personally  have 
some  documents  where  some  of  the  judges  in  the  State 
of  Montana  had  written  correspondence  in  terms  of 
planning  and  developing  the  MOD  squad  (Montana 
Opposing  Discrimination)  here  in  the  State  of  Montana. 
If  any  of  the  Governors  are  interested  in  those  docu- 
ments, I'd  be  very  pleased  to  provide  them.  This  is  the 
kind  of  treatment  Indian  people  are  getting  from  the 
State  of  Montana. 

Again,  we  recognize  it  as  being  slapped  in  the  face 
because  any  bills  introduced  in  the  Legislature  are 
turned  down.  There's  a  beginning  here  with  a  need  to  sit 
down  and  start  working  out  some  of  these  things  and 
come  to  some  sort  of  agreement  as  to  how  the  Indians 
can  be  served  by  the  State  of  Montana.  We  are  citizens 
of  this  State. 

GOVERNOR  JUDGE— I  think  more  of  these  com- 
ments are  directed  at  me  rather  than  Secretary  Gerard. 

GRAY— I  didn't  plan  it  that  way. 

GOVERNOR  JUDGE— Let  me  take  one  exception  to 
that.  I  could  point  out  a  number  of  bills  that  have  been 
passed  and  have  been  signed  into  law  in  the  6  years  that 
I've  been  Governor  which  have  provided  funds  for  In- 
dian education  and  a  number  of  other  areas  that  the 
Legislature  has  addressed.  I  would  suggest  that  if  you 
have  a  request  for  funding,  submit  it  to  me:  I'm  right  now 
in  the  process  of  evaluating  all  the  requests  from  agen- 
cies in  State  government,  and  I  would  certainly  give  your 
request  very  fair  consideration  with  respect  to  the 
executive  budget. 


JIM  SAMS — Thank  you  Governor.  I'm  a  member  of 
the  Fork  Peck  Assiniboine  and  Sioux  Tribes.  I've 
worked  in  Indian  affairs  for  a  number  of  years.  People  of 
Montana  can  work  together  as  shown  when  they  were 
affected  by  the  Canadians  who  were  going  to  build  a 
huge  coal  gasification  plant  and  use  a  lot  of  the  Poplar 
River. 

The  people  of  Montana,  both  the  tribal  people  and  the 
nontribal  people,  really  produced  a  model  effort  when 
they  had  an  adversary  outside  of  themselves.  I  think 
there  are  many  cases  where  this  exists,  and  we  can  do 
this  in  our  various  States  with  the  tribes  and  with  the 
nontribal  people. 

GOVERNOR  JUDGE— Id  certainly  like  to  thank  Sec- 
retary Gerard  for  a  splendid  presentation  on  a  most 
critical  issue.  I  couldn't  support  his  whole  effort  more 
than  when  I  have  indicated — how  much  we  want  to 
negotiate.  The  Indian  leaders  in  Montana  know  very 
well  I  have  met  with  them  on  their  reservations  and  in  the 
Governor's  Office  regarding  numerous  problems  that 
face  the  Indian  residents  of  Montana — some  of  the 
same  jurisdictional  questions  that  we  have  mentioned 
today. 

WADE  BENSON— I  live  over  at  the  Flathead  Reser- 
vation. I've  been  there  all  my  life.  I  was  born  there.  I've 
never  had  a  satisfactory  explanation  of  how  under  our 
U.S.  Constitution  there  can  be  a  third  sovereign  gov- 
ernment such  as  the  Indian  tribes.  Mr  Gerard,  do  you 
have  a  good  explanation  of  that? 

GERARD — I'd  like  to  ask  Mr.  Martin  Seneca,  who  is 
an  attorney  on  my  staff,  to  respond  to  that. 

MARTIN  SENECA — Let's  begin  by  going  back  and 
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going  over  a  bit  of  history.  I  think  I  can  give  you  the 
concepts  that  are  involved  with  regard  to  this  thing  that 
we  call  an  Indian  tribe,  its  sovereignity,  and  this  thing 
called  trust  responsibility. 

When  the  white  man  first  came  to  this  country,  he 
found  here  a  group  of  people  he  called  American  In- 
dians. He  had  to  treat  with  them  in  a  friendly  way  be- 
cause they  held  the  balance  of  power  at  that  time. 
Before  the  Constitution  of  the  United  States  or  Articles 
of  Confederation,  and  even  before  that,  there  were  ag- 
reements that  were  entered  into  with  Indian  tribes. 
When  the  Constitution  was  formed,  the  Commerce 
Clause  indicated  that  the  Federal  system  of  the  U.S. 
Government  will  regulate  commerce  among  foreign  na- 
tions, among  the  States,  and  among  the  Indian  tribes. 
The  point  being  here  that  the  Indian  tribes  at  the  very 
beginning  of  this  country  were  an  important  considera- 
tion in  all  of  the  aspects  of  the  formation  of  this  Nation, 
which  we  call  America. 

As  the  country  developed,  there  were  a  number  of 
things  that  had  to  take  place  as  the  population  grew,  as 
the  economy  of  the  country  began  to  expand,  and  be- 
cause of  a  westward  expansion.  There  were  a  number 
of  Indian  groups  that  the  United  States  had  to  deal  with. 
Let  me  give  you  the  concept. 

As  there  was  a  westward  expansion — the  concept 
being  Manifest  Destiny — the  idea  was  that  there  was 
more  land  than  was  needed  for  the  westward  expan- 
sion. Who  was  occupying  that  land  at  the  time?  Ameri- 
can Indian  tribes.  What  happened  was  that  the  Ameri- 
can government  entered  into  treaties  with  the  tribes  with 
all  of  the  sacredness  of  any  of  the  other  treaties  that  we 
enter  into  and  with  all  of  the  constitutional 
requirements — the  concept  being  that  the  U.S.  Gov- 
ernment did  not  reserve  that  land  to  an  American  Indian 
tribe,  but  rather  that  Indian  tribes  ceded  that  large 
number  of  acres  and  reserved  unto  themselves  an  area 
of  land  which  was  later  called  a  reservation. 

The  general  principle  of  law  that  has  developed  over 
time  is  that  an  American  Indian  tribe  retains  all  of  those 
elements  of  sovereignty  except  those  that  have  been 
expressly  taken  from  them  by  an  act  of  Congress.  In 


some  famous  landmark  decisions,  we  now  refer  to  an 
Indian  tribe  as  a  limited  sovereignty — limited  in  certain 
aspects.  Under  the  famous  Cherokee  cases,  Chief  Jus- 
tice Marshall  indicated  that  an  American  Indian  tribe 
was  under  the  jurisdiction  of  the  Federal  Government. 
That  means  that  an  American  Indian  tribe,  although 
sovereign,  is  not  the  same  kind  of  sovereign  as  the  U.S. 
Government  in  that  it  cannot  treat  with  foreign  powers.  It 
treats  with  and  has  a  relationship  with  the  Federal  Gov- 
ernment. 

Now  let  me  briefly  sketch  for  you  a  couple  of  items. 
There  has  been  a  series  of  recent  Supreme  Court 
decisions — one  being  the  Olifont  decision — which  says 
in  essence  that  an  American  Indian  tribe  does  not  have 
inherent  jurisdiction  over  non-Indians  committing 
crimes  on  the  reservation.  That  was  the  proposition  of 
law  which  was  enunciated  in  that  case:  however,  the 
rationale  in  reaching  that  decision  reaffirmed  and  rees- 
tablished the  concept  that  an  American  Indian  tribe  is 
sovereign — it  has  a  special  and  unique  relationship  with 
the  U.S.  Government. 

In  a  companion  case  called  the  Wheeler  case,  it  again 
enunciated  that  concept.  Then  again  in  another  case 
that  was  decided  in  late  May  or  just  decided  in  the  last 
couple  of  weeks  called  the  Martinez  case,  that  issue 
was  reaffirmed.  So  we  have  the  highest  court  in  the  land 
establishing  and  reemphasizing  that  concept,  we  have 
a  number  of  congressional  acts  reestablishing  that  con- 
cept, we  have  the  executive  branch  and  the  President  of 
the  United  States  making  policy  pronouncements  in  that 
regard,  and  we  have  a  number  of  treaties  and  executive 
orders  again  establishing  that  principle. 

The  job  that  Assistant  Secretary  Forrest  Gerard  has  is 
to  honor  and  carry  out,  to  the  extent  possible,  that  spe- 
cial and  unique  relationship  that  an  Indian  tribe  as  a 
sovereign  unit  has  with  the  Federal  Government.  That  is 
the  proposition,  that  is  the  concept,  that  is  the  way  that 
this  country  was  established,  and  that  is  the  way  that 
this  country  chose  to  deal  with  the  native  people  that  it 
found  here.  It  is  and  was  an  honorable  way  to  deal  with 
the  people  the  white  men  found  when  they  came  here. 
The  phrase  that  keeps  going  through  my  mind  when  we 
get  on  this  subject  is,  "Great  nations  like  great  men  keep 
their  word." 
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RESOLUTIONS  AND  MOTIONS 


1st  Resolution 


Missouri  River  Basin 
Hydrology  Study 


the  State  legislatures  of  the  10  Missouri  River  Basin 
States  provide  adequate  funding  for  active  participa- 
tion in  this  study  by  their  State  agencies. 


2nd  Resolution 


It  was  moved  by  Governor  Joseph  Teasdale  of  Mis- 
souri, seconded  by  Governor  J.  James  Exon  of  Neb- 
raska, and  adopted  unanimously: 

WHEREAS,  the  Governors  at  their  2nd  Annual  M/s- 
souri  River  Basin  Governors'  Conference  held  in 
Omaha,  Nebr.,  f^ay  3-5,  1977,  unanimously  adopted  a 
resolution  petitioning  the  Federal  Government  through 
the  l\/lissouri  River  Basin  Commission  to  develop  within 
the  several  States  a  cooperative  water  data  system 
adequate  for  assessing  the  current  and  future  water 
uses  within  the  basin:  and 

WHEREAS,  the  fvlissoun  River  Basin  Commission 
has  developed  a  joint  Federal-State  proposal  to  study 
entitled  "l\/lissouh  River  Basin  Hydrology  Study"  that 
addresses  this  need:  Therefore  be  it 

RESOLVED,  That  the  Governors  of  the  Missouri 
River  Basin  States,  in  conference  convened  in  Great 
Falls,  Mont.,  May  24,  1978,  do  hereby  support  this 
proposed  study  and  recommend  that  the  US  Water 
Resources  Council,  the  Office  of  Management  and 
Budget,  the  President,  and  U.S.  Congress  approve 
funding  for  this  MRBC  No.  1  priority  special  study  to 
begin  in  fiscal  year  1980:  and  be  it  further  resolved,  that 


National  Water  Resources 
Management  Act 


It  was  moved  by  Governor  J.  James  Exon  of  Neb- 
raska, seconded  by  Governor  Artfiur  Link  of  North 
Dakota,  and  unanimously  adopted: 

WHEREAS,  experience  with  the  Water  Resources 
Planning  Act  of  1965,  P.L  89-80,  indicates  a  need  to 
review  and  update  the  Nation's  basic  water  resources 
planning  and  coordination  programs:  and 

WHEREAS,  the  National  Governors' Association  has 
adopted  a  series  of  1 1  fundamental  principles  for  a 
national  water  policy:  and 

WHEREAS,  a  number  of  those  principles  refer  to  a 
strengthened  and  reconstituted  U.S.  Water  Resources 
Council  as  well  as  to  the  necessity  of  strong  regional 
and  State  programs  for  water  resource  management; 
and 

WHEREAS,  the  Missouri  River  Basin  Commission 
State  Caucus  has  been  instrumental  in  developing  a 


27 


consolidated  National  Water  Resources  Management 
Act  that  would  greatly  strengthen  the  Water  Resources 
Council,  would  continue  river  basin  commissions  in 
those  regions  where  desired  by  the  States,  and  would 
provide  realistic  and  dependable  financial  support  for 
States  to  integrate  water  and  related  resources  man- 
agement activities:  Therefore  be  it 

RESOLVED.  That  the  Governors  of  the  t\/lissouri 
River  Basin  States,  in  conference  convened  in  Great 
Falls.  Mont..  May  24.  1978.  do  hereby  recommend  that 
the  Congress  give  serious  consideration  to  passage  of 
a  comprehensive  Water  Resources  Management  Act 
along  the  lines  drafted  by  the  Missoun  River  Basin 
Commission  State  Caucus. 


RESOLVED.  That  the  Missouri  River  Basin  Commis- 
sion plan  and  develop  the  necessary  policies  and 
programs  to  equitably  and  efficiently  carry  out  such  a 
program  based  upon  established  State  systems. 


1st  Motion 

Appointment  of  Missouri 

River  Basin  Governors' 

Conference  Executive 

Secretary 


3rd  Resolution 


Federal  Reserved  Water 
Rights  Administration 


It  was  moved  by  Governor  J.  James  Exon  of  Neb- 
raska, seconded  by  Governor  Arthur  Link  of  North 
Dakota,  and  unanimously  adopted: 

WHEREAS,  the  issue  of  Federal  reserved  water 
rights,  Including  those  for  Indians,  cause  an  uncertainty 
over  water  resources  management  programs  in  the 
Missouri  River  Basin;  and 

WHEREAS,  the  National  Governors'  Association  has 
adopted  a  principle  stating  that  such  claims  must  be 
initially  addressed  within  the  framework  of  established 
State  systems  and  the  process  of  identification  and 
quantification  of  Federal  reserved  rights  be  equitable, 
orderly,  prompt:  and 

WHEREAS,  any  claims  to  water  asserted  under  the 
reservation  doctrine,  including  those  made  on  behalf  of 
Indians,  should  include  a  specific  recital  of  the  pur- 
pose, location,  extent,  and  priority  date  of  every  water 
right  claimed,  and  should  relate  such  claims  to  the 
effectuation  of  the  original  purpose  of  the  reservation; 
and 

WHEREAS,  fulfillment  of  all  potential  Federal  re- 
served water  nghts,  including  those  for  Indians,  will 
cause  certain  water  supplies  to  be  shifted  from  owners 
of  water  rights  vested  under  State  law:  Therefore  be  it 

RESOLVED.  That  Federal  legislation  be  developed 
to  provide  for  full  compensation  to  the  owners  of  water 
rights  vested  under  State  law;  if(1)  those  rights  are  later 
taken  by  the  United  States  or  Indian  tribes  or  (2)  the 
exercise  of  those  rights  is  precluded  by  actions  of  the 
United  States;  and  be  it  further 


It  was  moved  by  Governor  Arthur  Link  of  North 
Dakota,  seconded  by  Governor  J.  James  Exon  of  Neb- 
raska, and  unanimously  adopted: 

That  Richard  E.  Brown.  Executive  Secretary,  Mis- 
souri River  Basin  Commission,  be  designated  as 
Executive  Secretary  of  the  Missouri  River  Basin  Gover- 
nors' Conference  for  the  purpose  of  maintaining  an 
official  record  of  MRBGC  actions  and  proceedings  of 
annual  meetings:  retaining  MRBGC  funds  in  a  sepa- 
rate banking  account  until  such  time  as  they  are  called 
upon  by  the  basin  Governors  or  their  representatives: 
and  under  the  guidance  of  the  State-elected  Vice- 
Chariman  of  the  Missouri  River  Basin  Commission, 
providing  staff  assistance  to  the  host  Chairman  of  an- 
nual MRBGC  meetings  to  assure  conference  program 
continuity  and  coordination  among  the  basin  States. 


2nd  Motion 

1979  Missouri  River  Basin 
Governors'  Conference 


It  was  moved  by  Governor  Joseph  Teasdale  of  Mis- 
souri, seconded  by  Governor  Thomas  Judge  of  Mon- 
tana, and  unanimously  adopted: 

That  the  1979  Missoun  River  Basin  Governors'  Con- 
ference be  held  in  the  State  of  Missoun. 


Discussion 


Governor  Joseph  Teasdale  of  Missouri  submitted  the 
following  statement  for  the  record  regarding  the  pro- 
posed Missouri  River  Basin  Hydrology  Study: 
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Last  year  at  the  Governors'  Conference  in  Omaha,  I 
was  gratified  that  the  other  Governors  and  their  rep- 
resentatives adopted  my  resolution  to  petition  the  Fed- 
eral Government  for  development  of  a  cooperative 
water  data  system  within  the  basin.  I  was  further  pleased 
that  this  proposal  has  become  the  No.  1  priority  in  the 
basin  for  special  studies,  and  that  the  Commission  staff 
has  developed  a  very  detailed  proposal  called  the  l\/lis- 
souri  River  Basin  Hydrology  Study. 

The  need  for  the  study  is  simply  a  catalog  of  our 
problems.  We  continue  to  make  fragmented  decisions 
about  water  use  for  all  our  needs  without  a  clear  know- 
ledge of  how  much  water  is  available  or  how  much  water 
is  being  consumed.  Without  that  basic  knowledge,  we 
are  in  no  position  to  assess  the  cumulative  effects  of 
continued  basin  developments,  except  that  as  more 
water  is  consumed  or  degraded  in  the  upper  basin, 
there  is  less  to  be  stored  in  Corps  of  Engineers'  dams 


and  less  to  be  released  to  the  essential  downstream 
uses.  In  fact,  last  years  drought  threatened  to  show  us 
what  continued  depletion  could  mean  to  a  downstream 
State  like  ours. 

This  experience  emphasized  the  need  for  a  data  sys- 
tem which  will  allow  us  to  analyze  the  effects  of  propo- 
sals for  major  water  development  such  as: 

•  Water  transfers  and  water  marketing 

•  Large  scale  irrigation  expansion 

•  Continued  reservoir  building 

•  Minimum  flows  for  water  quality,  recreation,  fish 
and  wildlife 

It  is  easy  to  see,  too,  that  with  a  good  data  base,  we 
could  then  be  in  a  position  to  assess  the  impact  of  Indian 
water  rights,  as  well  as  rights  reserved  on  Federal  lands. 
The  Missouri  River  Basin  Hydrology  Study  proposes 
to  give  us  a  real  tool  for  policy  decisions. 
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MISSOURI  RIVER  BASIN  GOVERNORS' 

CONFERENCE  AND  MISSOURI  RIVER 

BASIN  COMMISSION  JOINT  LUNCHEON 


Introduction  By  John  E. 

Acord,  Missouri  River  Basin 

Commission  Acting 

Chairman 


Richard  Pettigrew,  attorney  from  Miami,  Fla.,  brings 
to  the  President's  team  an  exemplary  and  widely 
praised  background  in  State  government.  He  was  a 
member  of  the  Florida  House  of  Representatives  for  9 
years  (1963-1972)  and  rose  to  the  position  of  House 
Speaker.  As  chairman  of  the  Government  Organization 
and  Efficiency  Committee,  he  was  the  architect  of  the 
successful  reorganization  of  Florida's  executive  branch, 
which  resulted  in  reducing  over  200  agencies  to  23. 

In  1972,  Dick  Pettigrew  was  elected  to  the  Florida 
Senate,  where  he  served  prior  to  an  unsuccessful  race 
for  the  U.S.  Senate  in  1974. 

Among  his  many  State  plaudits  are  N/lan  of  the  Year  in 
Government,  Outstanding  Florida  Democrat,  and 
Lawmaker-Newsmaker  of  the  Year.  Mr.  Pettigrew  has 
been  sought  as  a  consultant  and  speaker  to  a  number  of 
national,  regional,  and  State  groups  around  the  country 
on  Executive  Reorganization.  He  was  a  member  of  the 
Florida  Constitutional  Revision  Commission  and  the 
Local  Development  Study  Commission  of  Florida. 


Early  in  1 977,  President  Carter  asked  Mr.  Pettigrew  to 
be  his  Assistant  for  Reorganization.  He  is  a  member  of 
the  President's  Executive  Committee  and  assists  the 
President  in  developing  the  government  reorganization 
program  and  securing  its  approval. 

Dick  Pettigrew  is  a  chief  reorganization  spokesper- 
son and  assists  in  developing  reorganization  through 
the  broad-based  public  involvement  program  he  directs. 
This  effort  includes  participation  by  Congress.  State  and 
local  governments,  public  interest  groups,  and  indi- 
vidual citizens. 


Address  By  Richard  A. 

Pettigrew,  Assistant  to  the 

President  for  Reorganization 

Thank  you.  I  am  very  pleased  to  be  here  in  Montana.  I 
want  to  discuss  briefly  what  we're  trying  to  do  in  reor- 
ganization in  a  more  comprehensive  and  general  way 
and  then  conclude  making  some  observations  about  the 
natural  resources  study  that  is  currently  underway. 

I  think  that  for  those  of  you  who  followed  very  closely 
the  Presidential  campaign  in  1 976  and  earlier,  the  thing 
that  distinguished  the  President  from  his  pnmary  oppo- 
nents and  gave  him  an  identity  that  carried  forward  into 
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the  general  election  was  his  commitment  and  emphasis 
on  the  necessity  to  streamline  and  improve  the  compe- 
tency of  government  at  the  Federal  level.  He  made  a 
commitment  to  make  the  government  work  better. 

This  Is  not  only  what  distinguished  him  in  the  primaries 
and  enabled  him  to  be  nominated,  but  what  sustained 
him  and  protected  him  from  a  strong  challenge  by  an 
incumbent  Republican  President  in  the  fall.  I  want  you  to 
understand  what  our  general  goals  are  in  reorganization 
as  directed  by  the  President.  They  are  similar  in  many 
respects  to  those  goals  that  were  established  by  him 
previously  as  a  Governor  who  had  become  increasingly 
frustrated  by  the  Federal-State  relationship.  He  would 
come  to  Washington  and  could  not  see  the  White  House 
staff,  and  when  he  talked  to  a  Cabinet  Secretary,  he 
couldn't  get  a  decision  because  the  Cabinet  Secretary 
has  no  authority  to  make  the  decision. 

Further,  he  had  the  examples  intergovernmentally  of 
Incredible  amounts  of  paperwork,  waste,  duplication, 
confusion,  and  all  the  rest.  He  experienced  in  the  ad- 
ministration of  Federal  programs  in  his  State  obvious 
examples  of  waste  and  inefficiency,  both  in  the  way  the 
Federal  Government  was  directly  delivering  services  to 
people  and  in  the  way  it  was  operating  programs  either 
through  grants  or  other  means  intergovernmentally.  He 
was  determined  to  do  something  about  it. 


Reorganization  Goals 


The  goals  that  have  been  established  generally  for 
reorganization  are,  first,  to  cut  out  waste,  duplication, 
and  inefficiency  wherever  that  is  possible,  and,  second, 
to  Improve  the  delivery  of  services  both  where  the  gov- 
ernment is  directly  delivering  services  and  where  it  is 
operating  intergovernmentally.  The  key  to  that  is  Impro- 
ving employee  productivity  at  the  Federal  level.  In  addi- 
tion, the  President  has  directed  that  reorganization  is  to 
make  government  more  responsive  to  the  citizen  who  is 
being  served  or  those  being  regulated;  to  be  more  sensi- 
tive to  citizen  needs  and  complaints  about  service,  and 
to  give  citizens  more  opportunity  for  input.  A  key  objec- 
tive as  well  is  to  reduce  the  burden  on  the  private  sector 
and  on  State  and  local  governments  of  regulations  that 
are  developed  and  Imposed  by  the  executive  branch  of 
the  Federal  Government. 


tion  efforts  dating  back  to  the  Roosevelt  period.  Starting 
with  the  Brown-Low  Committee,  this  country  has  seen 
numerous  study  commissions  established,  broad  global 
recommendations  presented,  and  very  marginal  suc- 
cesses from  past  reorganizational  efforts.  Our  effort 
was  to  find  out  what  went  wrong  and  why  there  was  so 
little  success  in  previous  attempts  to  improve  the  com- 
petence of  the  Federal  Government  through  reorgani- 
zation studies  and  efforts. 

There  are  a  number  of  features  of  past  efforts  that  we 
have  tried  to  avoid  duplicating  because  we  believe  they 
contributed  to  the  lack  of  success  in  prior  efforts.  The 
first  is  that  a  temporary  commission  or  body  would  be 
established  with  short-term  life  that  would  develop  re- 
commendations and  then  go  out  of  existence.  It  would 
have  no  continuity  or  no  followthrough.  Second,  typi- 
cally such  commissions  looked  top  down  from 
Washington  at  what  would  be  a  nice  organizational 
pattern  theoretically  to  impose  and  establish  in  reor- 
ganizing functions.  Third,  using  that  top-down  ap- 
proach, the  study  team  and  its  staff  typically  operated  in 
secret  with  very  little  consultation.  The  recommenda- 
tions were  developed  privately,  closely  held,  and  pre- 
sented to  the  President,  who  signed  off  on  them,  and 
then,  as  in  the  case  of  the  Ash  Council  Recommenda- 
tions in  the  Nixon  Period,  the  President,  after  signing  off 
on  the  recommendations  of  his  study  commission,  liter- 
ally sprung  them  on  the  agencies,  the  Congress  and  its 
staff,  and  the  vast  array  of  interest  groups  concerned  or 
Impacted  by  proposed  reorganizations  by  the  public  at 
large. 

Typically  what  happened  in  that  kind  of  scenario  was 
that  there  was  a  storm  of  criticism  from  all  of  those  who 
perceived  themselves  cut  out  of  the  process,  not  con- 
sulted, or  adversely  Impacted.  Quickly  a  President 
would  abandon  such  proposals  as  being  impractical  or 
achievement  impossible  to  develop  the  necessary  con- 
sensus of  support  for  accomplishment. 

We  hope  we  have  learned  by  that  process — global 
recommendations  developed  in  secret  by  short-term 
commission  and  then  sprung  on  all  those  affected  by  the 
reorganization.  Instead,  we  have  developed  a  process 
that  we  hope  avoids  all  the  mistakes  of  those  efforts  and 
gives  us  not  only  certain  opportunities  for  success  but 
Improved  chances  of  success. 


And  lastly,  a  key  objective  is  to  Improve  the  capacity 
of  the  government  to  anticipate  the  long-term  needs  of 
the  people  of  the  United  States  and  to  develop  consis- 
tent, coherent,  and  intelligent  policies. 


Reorganization  Approach 

As  we  began  the  task  of  reorganization,  we  made  a 
careful  study  of  what  had  been  the  results  of  reorganiza- 


First,  we  decided  to  go  through  a  bottom-up  process 
to  find  out  what  the  problems  really  are  with  the  delivery 
of  governmental  services — separating  the  wheat  from 
the  chaff  and  attempting  to  address  ourselves  to  that 
which  is  broken  and  to  fix  only  that  which  is  broken. 

Second,  we  decided  to  go  incrementally,  issue  area 
by  issue  area,  after  a  system  of  prioritizing  which  of  the 
areas  are  most  in  need  of  the  attention,  and  to  take 
those  issues,  particularly  in  the  Congress,  one  at  a  time. 
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Third,  we  committed  ourselves  to  an  open  process, 
and  by  that  I  mean  that  from  the  time  the  study  is 
assigned,  develop  recommendations  to  the  President 
and  develop  a  work  plan  with  its  work  product  to  be 
public  and  widely  circulated  to  all  of  those  whom  we 
could  involve  in  the  process.  The  agencies  would  be 
meaningfully  involved,  the  Congress  and  its  staff  would 
be  consultants,  the  interest  groups  would  be  naturally 
involved,  and  interested  parties  would  be  systematically 
consulted,  along  with  the  media  and  the  public  at  large. 

Additionally,  we  decided  to  house  the  study  teams  for 
reorganization  in  the  Office  of  Management  and  Budget 
for  two  reasons — to  give  the  study  teams  the  input  from 
the  budget  side  of  0MB  to  tie  it  into  the  zero-base 
budgeting  process  that  was  being  implemented  concur- 
rently, and  to  give  the  management  side  the  input  from 
the  study  teams  that  would  enable  it  to  carry  out  a 
positive  management  improvement  effort  in  the  agen- 
cies as  they  were  being  reorganized.  This  process  takes 
longer  because  of  the  consultation  process  with  so 
many  outside  the  study  team.  There's  no  little  ivory 
tower  group  getting  together,  reviewing  the  literature, 
and  developing  a  nice  theoretical  plan  any  more.  There 
is  an  extensive  consultation  process.  It  is  less  dramatic 
to  go  issue  area  by  issue  area — you  don't  have  some 
global  reorganization  of  the  entire  executive  branch  of 
the  government  to  present  and  all  the  issues  out  there  at 
once  to  receive  public  attention. 

Further,  a  consultation  process  has  certain  disadvan- 
tages. Some  of  those  who  don't  want  any  change  at  all, 
who  circle  the  wagon  instinctively,  take  preemptive 
steps  to  try  to  submarine  what  you're  trying  to  do.  We 
had  to  take  into  account  that  risk.  We  have  seen  evi- 
dences of  it.  I  won't  say  in  the  natural  resources  area, 
but  I  know  it's  one  of  those  areas  where  some  of  those 
activities  of  a  preemptive  nature  may  have  occurred  by 
certain  agencies  or  groups. 

Progress  Report 

To  date,  what  has  been  the  progress  of  this  kind  of  an 
effort?  As  you  know,  last  year  the  Department  of  Energy 
was  created  in  the  Congress.  That  was  really  not  a 
product  of  the  Office  of  Management  and  Budget.  The 
proposal  was  a  proposal  that  was  developed  jointly  with 
consultation  with  OMB,  but  primarily  due  to  the  lead  of 
Secretary  Andrus  and  Secretary  Schlesinger. 

The  President's  reorganization  project,  housed  in 
OMB.  conducted  and  presented  an  extensive  review  of 
the  White  House  organization  and  the  Executive  Office 
of  the  President.  The  organization  made  an  extensive 
set  of  recommendations  that  completely  reorganized 
the  White  House  and  the  Executive  Office  units.  This 
involved  abolishing  approximately  half  of  the  18  units 
housed  in  the  Executive  Office  of  the  President,  a  15 
percent  staff  reduction,  and  a  28  percent  staff  reduction 
in  the  White  House  Office  itself. 

The  second  recommendation  that  went  before  the 
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Congress  was  a  small  reorganization  involving  the 
USIA  and  the  Bureau  of  Cultural  and  Educational  Affairs 
in  the  State  Department.  The  new  Intemational  Com- 
munications Agency  consolidated  two  overlapping  and 
duplicative  functions  to  a  single  agency  associated  with 
the  Department  of  State.  In  addition,  a  major  airline 
deregulation  effort  was  endorsed  by  the  President,  and 
strong  support  has  been  given  to  airline  deregulation. 
Even  in  anticipation  of  that,  regulation  passing  and 
through  the  efforts  of  appointees  of  the  President,  some 
major  improvements  have  been  made  in  affairs  for  the 
American  people.  There  are  reductions  that  have  an 
anti-inflationary  impact. 

In  addition,  a  massive  papen«ork  reduction  effort  was 
installed,  monitored  by  the  Office  of  Management  and 
Budget,  and  mandated  to  be  carried  out  by  each  of  the 
agencies.  Each  was  required  to  inventory  its  paperwork 
burdens  to  establish  annual  goals  in  papenwork  reduc- 
tion and  then  report  to  the  Office  of  Management  and 
Budget  quarterly  on  accomplishments  and  progress  to- 
ward meeting  those  goals.  After  the  first  year's  effort,  a 
second  set  of  reduction  in  paperwork  targets  were  es- 
tablished, and  that  second  round  is  now  underway. 

In  a  number  of  agencies,  some  dramatic  results  have 
occurred.  InOSHA,  approximately  half  of  the  papenwork 
burden  previously  imposed  by  that  agency  is  in  the 
process  of  being  eliminated.  Perhaps  with  a  Supreme 
Court  decision  even  more  would  be  eliminated.  A 
number  of  agencies,  HEW  and  others,  have  earned  out 
such  efforts  in  a  dramatic  fashion. 

This  year  the  agenda  began  with  the  reorganization  of 
the  equal  employment  opportunity  activities  of  the  Fed- 
eral Government  which  previously  have  been  scattered 
among  18  major  agencies  that  either  had  the  authority 
to  separately  develop  regulations  or  to  interpret  some 
other  agency's  regulations  and  to  set  up  its  own  basic 
data  requirements  and  impose  them  on  whom  they 
would  involve  in  compliance  activities.  This  was  particu- 
larly onerous  on  large  corporations  which  had  to  deal 
with  many  agencies  with  conflicting  interpretations  of 


32 


regulation  and  so  on,  and  also  with  State  and  local 
government. 

A  very  far-reaching  organization  of  those  activities 
has  now  been  approved  by  the  Congress  and  is  in  the 
process  of  reorganization  and  implementation.  Later 
this  year,  a  consolidation  of  all  the  emergency  pre- 
paredness activities  at  the  Federal  level — the  three 
major  ones  in  the  General  Services  Administration,  in 
HUD,  and  the  Department  of  Defense — will  be  consoli- 
dated into  a  single  agency  with  a  variety  of  other  as- 
sociated activities.  That  recommendation  will  go  before 
the  Congress.  It  has  received  very  strong  support  from 
intergovernmental  groups  who  have  to  deal  with 
emergency  preparedness  activities.  A  National  Institute 
of  Justice  will  be  proposed  and  recommended  to  Con- 
gress in  all  likelihood  this  year. 

Civil  Service  Reform 

The  centerpiece  of  this  year's  effort  of  recommenda- 
tions to  the  Congress  has  been  in  the  area  of  civil 
service  reform.  The  findings  after  a  year's  comprehen- 
sive look  at  the  civil  service  system  at  the  Federal  level 
is  an  amazing  array  of  problems  that  exist  with  the 
current  system.  The  first  is  that  the  existing  Civil  Service 
Commission  wears  a  series  of  conflicting  hats,  occupies 
conflicting  roles,  and  tries  to  perform  them.  It  is  the 
government's  manager  of  personnel  policy,  and  sup- 
posedly assists  government  in  personnel  management. 
Second,  it  is  the  protector  of  the  employee  against 
abuses  of  the  merit  system.  Third,  it  adjudicates  dis- 
putes between  employees  and  managers  and  agencies 
and  it  investigates  as  well  such  alleged  abuses. 

Yesterday,  the  President  forwarded  to  the  Congress 
a  reorganization  of  the  Civil  Service  Commission — a 
second  part  of  the  overall  comprehensive  reform  of  the 
civil  service  system.  First,  it  abolishes  the  existing  sys- 
tem and  establishes  an  office  of  personnel  manage- 
ment which  will  be  the  President's  managerial  arm,  both 
in  developing  rules  and  carrying  out  the  positive  man- 
agement functions  in  the  personnel  area.  Second,  it 
establishes  a  truly  independent  merit  system  protec- 
tions board  to  perform  the  adjudicatory  functions  in  the 
area  of  dispute  appeals.  Third,  it  establishes  a  little 
NLRB  to  administer  in  a  neutral  fashion  for  the  first  time 
the  collective  bargaining  executive  order  that  has 
existed  since  1962  and  under  which  58  percent  of  the 
Federal  work  force  is  engaged  in  limited  collective  bar- 
gaining within  agencies.  Wages  and  fringe  benefits  are 
not  bargainable  items  under  that  collective  bargaining 
executive  order  or  under  the  proposed  statutory  treat- 
ment of  that  order. 

The  findings  of  the  personnel  system,  in  addition  to 
finding  these  conflicting  roles  being  conducted  by  the 
commission,  also  determined  that  we  have  an  incredibly 
overcentralized  system.  If  a  forest  ranger  in  Alaska  is 
entitled  to  a  hardship  allowance  because  of  his  remote 


assignment — that's  $1 2  a  week  pay — the  recommenda- 
tion for  that  has  to  originate  in  the  district  office  in  Alas- 
ka, has  to  come  to  Washington  up  through  the  Forest 
Service,  go  to  the  Department  of  Agriculture,  over  to  the 
Civil  Service  Commission,  up  through  the  bureacracy, 
and  to  the  desk  of  the  three  Civil  Service  Commission- 
ers who  have  to  personally  sign  the  paper.  There  are 
some  38  examples  of  personnel  authorities  that  are  so 
centralized  that  they  absolutely  overcentralize  the  sys- 
tem and  make  it  impossible  to  get  prompt  action  on 
simple  personnel  decisions,  an  incredible  waste. 

Under  the  proposal  of  the  President,  the  office  of 
personnel  management  will  be  authorized  under  man- 
agement audit  provisions  and  on  a  contractual  basis  to 
delegate  out  these  authorities  to  the  agencies  including 
certain  examining  authorities  so  that  a  certain  decen- 
tralized system  that  is  centrally  monitored  and  audited 
gives  the  agencies  the  power  but  can  retrieve  that 
power  in  the  case  of  mismanagement  or  abuse.  This  will 
enable  the  agencies  to  make  certain  decisions  that  are 
now  clogging  up  the  system. 

In  addition,  over  95  years  we  have  established  a 
tangled  web  of  regulations  that  make  it  an  arduous 
business  to  hire  the  right  person  for  the  right  job.  It  takes 
7  or  8  months  on  the  average  to  get  the  right  person  in 
the  right  place  from  outside  the  government;  and  even 
more  incredibly,  it  is  almost  impossible  to  fire  anyone  for 
nonperformance  or  inefficiency.  It's  not  so  difficult  to  fire 
someone  for  misconduct,  but  it  is  almost  impossible  to 
even  get  a  manager  to  fire  someone  because  the  per- 
son is  simply  incompetent  to  do  the  job  he  or  she  is 
supposed  to  be  doing. 

Out  of  some  17,000  dismissals  in  the  Federal  gov- 
ernment last  year,  we  can  only  isolate  226  cases  where 
there  were  contested  adverse  actions  solely  on  the 
ground  of  inefficiency.  That  means  that  with  a  2. 1  million 
work  force,  excluding  the  postal  service,  that's  not  many 
actions,  and  it  establishes  the  point.  In  addition,  there  is 
no  system  of  rewards  for  superior  performance  in  the 
Federal  service. 

What  we  have  is  really  an  automatic  system  of  pay 
increases,  cost-of-living  increases,  and  step  increases  in 
grade,  and  you  work  your  way  right  on  up  the  system 
with  tenure  in  each  of  the  positions  as  you  move  along. 
There  is  no  differentiation  between  the  superior  per- 
former and  those  who  perform  very  poorly. 

At  the  middle  level  management  and  top  level  man- 
agement of  the  system,  the  President  is  proposing  that 
we  institute,  as  a  result  of  this  very  detailed  study  involv- 
ing personnel  managers  from  the  private  sector  as  well 
as  from  the  civil  servants,  a  system  of  incentive  pay  for 
middle  managers  and  a  system  of  bonus  pay  for  the 
top-level  managers  in  the  government.  In  addition,  at 
top  level  management  positions — some  7,200 
positions — a  senior  executive  service  would  be  created 
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collapsing  the  old  grades,  eliminating  automatic  pay 
increases,  and  substituting  entirely  the  bonus  system. 
Second,  no  longer  when  occupying  one  of  those  posi- 
tions is  a  person  guaranteed  tenure  in  a  specific  posi- 
tion. 

This  is  a  fundamental  change  in  the  way  the  mana- 
gers of  the  agencies  will  have  authority  to  move  about  to 
get  the  right  people  in  the  right  job.  All  entry  into  gov- 
ernment jobs  remains  through  the  civil  service  system 
except  that  1 0  percent  of  those  managers  who  today  are 
politically  appointed  anyway  and  that  limit  would  be 
fixed  in  the  statute  to  protect  against  abuse  of  the  sys- 
tem. 

Next  year  we  believe  we're  going  to  accomplish  the 
civil  service  reform.  This  year  it  is  a  central  first  step  to 
accomplish  many  of  the  other  objectives  that  we  have  in 
the  reorganization. 

Cash  Management  Practices 

Recently  we  announced  an  interim  result  of  our 
studies  of  cash  management  practices  at  the  Federal 
level — a  comprehensive  study  involving  many  people 
from  the  private  sector  on  loan  to  us  and  carrying  out 
agency-by-agency  reviews  of  receipt  of  cash  and  the 
transmittal  of  cash.  We  find  by  electronic  funds  transfer 
we're  going  to  be  able  to  move  billions  of  dollars  in  funds 
that  previously  were  being  collected  and  moved,  some- 
times from  the  West  Coast  from  a  power  administration, 
by  check  through  the  mail  that  would  take  several  days 
to  get  to  Washington.  We  found  some  people  paying  the 
Federal  Government,  not  having  paid  from  the  area  they 
are  administering  the  service,  but  from  some  remote 
location  so  the  funds  wont  clear  for  sometime.  In  the 
interim  they  can  still  use  the  money  and  a  variety  of 
other  practices. 

The  Federal  Government  paying  its  bills  too  early  as 
distinguished  from  on  time  and  a  variety  of  other  things 
caused  the  Federal  Government  to  have  to  go  out  and 
borrow  money  and  pay  interest  in  order  to  carry.  Some 
$75  million  a  year  on  an  interim  first  step  basis  is  being 
saved  by  practices  already  corrected  in  this  area.  What 
I'm  trying  to  indicate  is  that  there  is  a  very  comprehen- 
sive study  of  administrative  services  going  on  that  will 
complement  what  we're  doing  in  civil  service  reform. 

In  addition,  we  have  a  number  of  discrete  studies 
going  on  affecting  State  and  local  government  such  as 
the  review  of  all  the  planning  requirements  in  some  1 62 
programs  that  presently  require  comprehensive  plans 
to  be  developed  by  either  local  nonprofit  sponsors,  local 
governments,  or  by  State  governments.  There  are 
thousands  of  discrete  planning  requirements  proposed 
in  those  programs. 

We  have  a  separate  study  of  all  the  human  services 
being  administered  at  the  Federal  level  complementing 
the  major  health  programs  and  the  major  welfare  prog- 


rams. Those  human  services  involve  some  S23  billion 
and  some  100  programs.  We  re  trying  to  package  and 
improve  the  administration  of  these  programs. 

Economic  Development 

We  have  a  separate  study  that  looks  at  some  S32 
billion  of  direct  aid  going  out  to  States,  cities,  counties, 
and  other  units  and  some  S50  billion  in  guarantees  and 
loans.  Were  looking  at  the  organization  at  the  Federal 
level.  We're  trying  to  package  and  improve  the  delivery 
of  those  grant  programs,  but  we're  also  trying  to  elimi- 
nate the  number  of  agencies  separately  administering 
bits  and  pieces  of  our  economic  activity.  This  involves 
HUD  and  the  Department  of  Commerce,  including  EDA 
and  NOAA,  which  are  housed  there  inconsistently,  we 
believe,  as  natural  resource  agencies. 

Natural  Resources 

In  the  natural  resources  study  the  President  again 
asked  that  we  make  a  very  detailed  study  of  all  of  our 
environmental  and  natural  resources  activities.  We 
mailed  out  the  study  plan  to  some  3,000  different  groups 
and  persons  whom  we  could  identify  as  persons  who 
should  be  consulted  just  to  get  their  comments  on  the 
work  plan.  Thereafter,  we  developed  a  series  of  option 
papers  that  were  given  comparable  distribution,  pub- 
lished in  the  Federal  Register,  and  given  the  widest 
possible  distribution  that  we  could  give  them. 

In  addition  we  had  hearings,  had  field  visits,  and 
numerous  groups  visiting  Washington,  representing  the 
whole  range  of  people  affected  by  environmental  regu- 
lation and  resource  management,  to  visit  face  to  face 
with  the  study  team  representatives.  We  consulted  very 
heavily  on  the  Hill.  We  now  have  compiled  responses 
and  have  completed  the  initial  consultation  process  be- 
fore being  prepared  to  go  to  the  President.  We  de- 
veloped a  list  of  criteria  from  which  we  could  judge  the 
effectiveness  of  current  Federal  programs  in  the  en- 
vironmental and  natural  resources  area.  We  believe  the 
Federal  structure  in  the  natural  resources  and  environ- 
mental area  should  be  capable  of  balancing  competing 
commercial  uses  of  our  resources  in  an  expedient  and 
credible  manner. 

Under  the  present  system,  responsibility  for  these 
decisions  is  often  separated  between  two  or  more 
agencies  An  example  is  the  present  struggle  over  the 
use  of  the  George's  Bank  off  the  coast  of  New  England 
for  either  fishing  or  offshore  drilling.  As  you  know, 
George's  Bank  is  one  of  the  most  productive  fishing 
grounds  in  the  world.  The  Department  of  Commerce  is 
managing  and  protecting  the  Nations  fisheries  includ- 
ing the  George's  Bank;  however,  the  Department  of  the 
Interior  is  attempting  to  sell  leases  to  offshore  oil  explo- 
ration in  that  area.  The  U.S.  Geological  Sun/ey  esti- 
mates that  tracts  in  this  area  may  yield  from  1 50  to  530 
million  barrels  of  oil.  The  conflicts  between  these  com- 
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peting  commercial  interests  have  now  been  taken  to 
court. 

A  second  criterion  for  a  sound  Federal  structure  is 
that  it  should  be  able  to  reconcile  in  the  public  interest 
the  often  conflicting  values  of  protection  and  conserva- 
tion of  our  natural  resources  versus  their  development 
and  use.  The  present  system  is  not  entirely  suitable  to 
resolve  this  kind  of  conflict.  Many  of  you  are  familiar,  for 
instance,  with  the  controversy  in  the  Mineral  King  Valley 
in  California.  The  Disney  Corporation  proposed  building 
a  highly  used  ski  and  recreational  area  at  Mineral  King. 
The  valley  is  in  the  Sequoia  National  Forest,  which  is 
administered  by  the  U.S.  Forest  Service  of  the  Depart- 
ment of  Agriculture.  Mineral  King  is  also  adjacent  to  the 
Sequoia  National  Park,  which  is  administered  by  In- 
terior's National  Park  Service.  The  debate  continues 
over  whether  Mineral  King  should  be  preserved  as  wil- 
derness area  as  argued  by  the  Park  Service  or  de- 
veloped into  a  recreation  area  as  argued  by  the  Forest 
Service. 


Without  going  into  detail  on  each,  let  me  list  several 
other  criteria  that  are  important.  The  system  should  be 
capable  of  providing  balanced  decisions  where  there's 
both  a  national  interest  in  both  the  use  and  preservation 
of  a  resource  and  where  there  are  State,  local,  or  reg- 
ional rights  to  the  use  of  those  same  resources.  An 
example  of  this  is  the  onshore  impact  of  offshore  energy 
development.  The  system  should  be  capable  of  recog- 
nizing the  various  ways  in  which  the  sectors  of  the 
physical  world  interact.  For  example,  the  tie  between 
oceans  and  our  weather  patterns  has  already  been 
acknowledged  in  the  National  Oceanic  and  Atmos- 
pheric Administration  in  the  Department  of  Commerce. 
There  are  other  similar  links  that  could  be  made  bet- 
ween soil  erosion  and  the  impact  on  the  quality  of  our 
Nation's  streams  and  rivers  or  between  the  drainage  of 
wetlands  and  the  impact  on  the  habitat  of  migratory 
birds  and  indigenous  species. 


If  we  are  to  have  public  decisions  made  on  controver- 
sial issues,  the  system  should  also  be  able  to  produce 
high  quality  research  findings  and  monitoring  data.  An 
example  of  the  difficulties  in  this  area  is  the  data  being 
collected  by  several  agencies  as  well  as  industry  in 
order  to  assess  the  impact  of  offshore  drilling  on  the 
East  Coast.  Massive  amounts  of  information  are  being 
accumulated,  but  there  is  little  comparability  of  data 
since  each  agency  is  collecting  the  data  for  its  own 
purposes. 

You  are  very  familiar  with  water  policy  ana  how  the 
decisions  are  made  or  not  made  in  a  coherent  and 
rational  way.  As  you  know,  water  policy,  or  at  least  the 
Presidents  recommendations  thereon,  are  about  to  be 
presented.  I  attended  the  meeting  with  the  Governors 
last  week.  A  very  productive  session  occurred.  The 


consultation  process  has  worked  well  in  the  water  policy 
area.  After  water  policy  is  established  and  agreed  to  by 
the  Congress,  then  we  will  fit  into  the  reorganization 
proposals  whatever  is  indicated  by  way  of  a  sound 
organization  to  administer  or  develop  the  decisionmak- 
ing process  in  that  area. 

Finally,  the  system  should  be  capable  of  providing 
services  such  as  permits,  technical  assistance,  and  in- 
formation to  the  public  in  an  efficient  and  timely  manner 
and  in  a  form  that  can  be  easily  understood.  As  you  well 
know,  numerous  permits  have  to  be  obtained  for  almost 
any  project,  but  they  must  be  obtained  from  several 
different  departments  or  agencies,  complicating  the 
process  of  both  those  parties  who  seek  permits  and 
those  parties  who  oppose  the  granting  of  those  permits. 
There  has  to  be  a  process  which  can  be  expeditious  and 
sound  in  the  granting  of  permits. 

Having  weighed  the  existing  structure  against  these 
criteria  and  having  assessed  the  results  of  this  consulta- 
tion process  in  the  natural  resources  area,  we  find  that 
there  are  valuable  strengths  in  the  current  system. 
Some  of  those  strenghths  lie  in  such  agencies  such  as 
the  U.S.  Forest  Service,  the  Geological  Survey,  and  the 
National  Park  Service.  Other  areas  that  we  believe  are 
progressing  well  and  are  maturing  quickly  sometimes 
from  way  back  are  the  Environmental  Protection 
Agency  and  NOAA. 

We  feel  that  wherever  organizations  are  performing 
well,  we  should  build  on  those  centers  of  excellence  and 
so  any  recommendations  that  are  developed  we'll  try  to 
take  into  account  and  build  on  such  strengths.  On  the 
other  hand,  we  also  recognize  the  shortcomings  of  the 
present  structure  and  the  study  team  has  narrowed  the 
range  of  those  options  for  improving  those  shortcom- 
ings down  to  three  basic  ones— each  one  of  which  I'll 
warn  you  is  susceptible  to  a  number  of  permutations. 


Natural  Resources  Policy  Council 

The  first  option  is  to  improve  policy  focus  and  intera- 
gency coordination  within  the  established  basic  struc- 
tural framework.  This  would  probably  be  done  through 
the  creation  of  a  high-level  policy  body  such  as  a  Natural 
Resources  Policy  Council  and  through  improvements  in 
the  coordinative  mechanisms  which  already  exist 
among  the  agencies,  for  instance,  the  possible  strength- 
ening of  the  Water  Resources  Council.  This  approach 
appeals  in  many  respects  because  it  would  avoid  dis- 
ruption in  many  programs  which  frequently  result  from 
major  reorganizations.  However,  this  approach  would 
not  be  fully  effective  in  solving  many  of  the  problems 
which  have  been  identified,  nor  would  it  be  effective  in 
following  through  from  policy  decision  to  actual  im- 
plementation or  monitoring  compliance.  Also,  public 
groups  would  be  unlikely  to  accept  the  ruling  against 
their  interest  from  such  a  coordinative  body  or  process. 
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Department  of  Agriculture  and  Renewable  Re- 
sources 

The  second  option  which  we  have  carefully  evaluated 
is  to  create  a  Department  of  Agriculture  and  Renewable 
Resources.  In  this  department,  policy  and  direction 
would  be  closely  coordinated  for  all  renewable  re- 
sources including  water.  This  option  is  based  on  two 
assumptions.  The  first  is  that  such  renewable  resources 
are  closely  related.  They  depend  on  the  same  base  of 
land  and  water  which  allows  for  both  multiple  use  and 
single  person  use  of  our  resources.  This  land  and  water 
base  will  produce  naturally  or  it  can  be  managed  to 
produce  food,  fiber,  and  recreation,  either  at  the  same 
time  or  exclusively.  So  this  concept  would  allow  for 
multiple  use  of  some  land,  for  example,  forest  and  re- 
servoirs, and  it  would  also  allow  for  single-purpose  use 
on  other  land  like  cultivated  cropland  or  wild  rivers  and 

parks. 

The  second  assumption  is  that  land  and  water  man- 
agement of  public  and  private  lands  are  closely  linked. 
This  combines  management  of  both  public  and  private 
lands  and  waters  and  could  provide  the  strong  link 
needed  with  State  and  local  government  planning.  This 
department  will  be  established  at  the  cabinet  level.  It  will 
take  in  all  the  current  functions  of  the  Department  of 
Agriculture  except  those  recommended  to  go  to  the 
Department  of  Health,  Education  and  Welfare  which 
have  to  do  with  school  lunch  programs  and  nutrition 
education.  It  would  also  assume  the  National  Oceanic 
and  Atmospheric  Administration  from  Commerce  and 
all  funtions  of  the  Water  Resources  Council.  From  the 
Department  of  the  Interior,  it  would  assume  at  least  the 
Bureau  of  Land  f^/lanagement;  the  Fish  and  Wildlife 
Service:  the  Heritage,  Conservation  and  Research  Ser- 
vice: and  the  Office  of  Water  Research  and  Technology. 
As  with  any  major  reorganization  of  agencies,  this 
option  could  cause  confusion  to  the  public  but  much  of 
the  disruption  could  be  eliminated  with  careful  planning. 
One  other  possible  disadvantage  could  be  the  separa- 
tion of  renewable  resource  management  from  the  man- 
agement of  nonrenewable  resources,  particularly  min- 
erals. This  could  be  arbitrary  and  could  impair  the  effec- 
tiveness of  resource  management  overall.  Since  both 
renewable  and  nonrenewable  resources  occur  on  the 
same  lands  and  waters,  both  may  require  the  same 
research  and  development  capability.  However,  the 
common  goals  of  protecting  land  and  water  resources 
and  assuring  the  best  supply  of  food  and  fiber  would  be 
united  in  a  single  department. 

Under  this  option,  those  functions  currently  being 
regulated  by  the  Environmental  Protection  Agency 
would  remain  separately  regulated  and  would  not  be 
merged  in  the  Department  of  Agriculture  and  Renewa- 
ble Resources.  Such  a  department  would  utilize  and 
provide  opportunities  for  expanding  the  Federal  service 
to  the  private  sector  through  the  Department  of  Agricul- 
ture's existing  delivery  system,  jne  that  has  a  wide 
appeal  in  rural  areas.  Finally,  it  would  combine  land  and 
marine  food  sources  and  give  a  more  comprehensive 
treatment  to  food  production  from  all  sources. 


Department  of  Resources  Conservation 

The  third  and  final  option  under  consideration  is  to 
create  a  Department  of  Resources  Conservation.  This 
department  would  be  created  on  the  premise  that 
natural  resources  and  the  Federal  role  in  their  proper 
management  constitute  a  continuing  and  interrelated 
set  of  responsibilities  which  should  be  subject  to  com- 
mon direction.  Placing  this  department  at  cabinet  level 
would  foster  the  consistency  and  balance  needed  for 
policy  formulation  and  execution.  It  would,  however, 
exclude  most  responsibility  for  environmental 
regulation — the  EPA  area  would  be  excluded.  This  is 
assuming  that  this  type  of  activity  is  not  a  confined 
relationship  with  physical  resources  pollution  control 
that  is  related  to  other  aspects  of  society  such  as  ur- 
banization or  agriculture  or  industrial  productbn. 

The  Department  of  Resources  Conservation  would 
assume  the  responsibilities  of  the  Forest  Service  and 
either  the  Soil  Conservation  Service  from  the  Depart- 
ment of  Aghculture  or  perhaps  its  small  watershed  juris- 
diction. It  would  also  assume  NOAA  from  Commerce 
and  all  functions  of  the  Water  Resources  Council  as  well 
as  all  functions  of  the  Department  of  the  Interior.  Finally, 
some  minor  functions  from  some  other  departments 
and  agencies,  as  well  as  boards  and  commissions, 
might  also  be  incorporated  such  as  the  Marine  Mammal 
Commission.  There  would  be  many  choices  involved  in 
establishing  and  operating  such  a  new  department. 

A  few  principles  have  emerged  from  consultation  or 
early  analysis  that  provide  some  understanding  about 
how  such  a  department  would  work.  For  example,  there 
should  be  a  strong  secretarial-level  policy  and  planning 
staff  to  provide  the  secretary  with  an  objective  and  unify- 
ing force  across  all  organizational  and  resource  lines. 
This  would  not  be  a  decision  body,  but  it  would  have  the 
ability  to  assist  the  secretary  in  setting  broad  policy 
through  independent  analysis  and  contacts  with  other 
Federal  agencies,  the  Congress,  States,  and  the  public. 

Another  important  principle  is  that  land  and  water 
activities  should  be  combined  in  another  major  compo- 
nent because  of  their  close  interaction  in  the  real  world. 
Another  important  principle  in  connection  with  this  re- 
commendation IS  that  the  U.S.  Forest  Service  should  be 
continued  largely  as  it  currently  is  being  operated.  It 
would  be  subject  to  common  direction,  however,  along 
with  the  Bureau  of  Land  Management,  so  that  over  time 
their  two  programs,  which  most  people  will  agree  ulti- 
mately should  be  better  linked,  could  move  toward  more 
consistent  policies,  structures,  systems,  and  practices. 
A  deliberate  plan  to  accomplish  this  integration  should 
be  prepared  for  completbn  over  a  reasonable  amount 
of  time. 

Realigning  agencies  under  this  option  would  also 
cause  some  disruption  and  would  temporarily  cause 
confusion  to  both  the  employees  and  the  public.  Deci- 
sion processes  would  be  altered  which  would  create  a 
need  for  major  reorientation.  Again,  these  efforts  could 
be  minimized  by  prior  careful  planning. 
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There  would  be  benefits  from  the  creation  of  a  com- 
prehensive resource  management  department.  First,  it 
would  give  new  status  and  priority  to  proper  manage- 
ment of  resources  as  a  major  and  continuing  national 
concern.  Second,  it  would  put  in  place  a  basic  structure 
that  would  be  durable  for  many  years  to  come.  It  would 
be  flexible  enough  to  deal  with  the  many  changing  re- 
quirements as  they  happen,  eliminating  a  need  for  fu- 
ture major  reorganization  in  the  natural  resources  area. 

It  would  also  provide  a  framework  to  comprehensively 
address  management  issues  and  this  would  resolve 
conflicting  claims  on  resources  as  well  as  the  use  ver- 
sus protect  dilemma  without  having  every  one  of  those 
kinds  of  conflicts  having  to  be  flushed  up  to  the  Presi- 
dent and  ovenwhelming  the  Executive  Office  of  the  Pres- 
ident with  minute  decisions  in  area  after  area  after  area, 
which  is  so  often  the  pattern  today  in  trying  to  resolve 
such  conflicts. 

Finally,  in  terms  of  administrative  costs,  this  option 
could  be  accommodated  within  present  and  projected 
investment  levels.  Savings  would  be  the  result  of  im- 
proved efficiencies  which  we  could  not  realistically  es- 
timate at  this  point. 


Conclusion 

Whatever  realignment  does  take  place,  I  would  like  to 
assure  you  that  we  do  not  consider  it  to  be  the  total 
solution  to  the  problems  we  perceive  to  exist  in  the  area 
of  natural  resources  and  environment.  We  recognize 
that  reorganization  is  not  an  immediate  cure.  We'll  have 
to  go  on  from  there  to  simplify  existing  regulations, 
combine  duplicative  efforts,  and  unify  the  system  for 
mapping  and  charting  the  future  of  our  natural  re- 
sources. We  could  continue  to  further  improve  on  these 
efforts  that  are  created  by  the  present  system. 

We  would  like  to  think,  however,  that  major  structure 
reorganization,  if  decided  on.  would  be  an  essential 
beginning.  It  would  be  a  way  to  more  effectively  get  at 
issues  and  decisions  facing  us  as  a  country.  We  must 
recognize  that  our  efforts  represent  the  future  of  the 
Nation's  resources,  both  their  preservation  and  de- 
velopment and  their  place  in  maintaining  a  sound  gov- 
ernment and  a  sound  economy.  We  believe  that  action 
is  necessary. 

The  President,  we  believe,  will  act  on  one  of  these 
options  early  next  year  in  conjunction  with  economic 
development  reorganization  proposals  that  he  will  be 
considering  at  that  time. 

It's  been  a  pleasure  to  be  with  you  and  to  give  you  a 
status  report  on  a  very  comprehensive  effort  that  the 


President  has  underway.  It  is  going  on  every  day  in 
many  different  ways.  We  hope  at  the  end  of  it  all  a 
couple  years  from  now  we'll  be  able  to  look  back  and  say 
the  government  is  working  better.  Thank  you  very  much. 


Observations  By  Thomas 
Judge,  Governor  of  Montana 

I'd  like  to  thank  Dick  Pettigrew  for  a  marvelous  pre- 
sentation. If  this  Administration  can  truly  make  the  Fed- 
eral Government  more  efficient,  more  accountable, 
eliminate  waste  and  duplication,  and  eliminate  un- 
necessary rules  and  regulations,  I  think  it'sgoingtobeone 
of  the  major  accomplishments  that  this  Administration 
could  achieve.  I  can  certainly  appreciate  your  efforts,  as 
a  Governor  who  deals  with  Federal  red  tape  on  a  daily 
basis — forms  and  grants — and  the  frustrations  in  terms 
of  the  delivery  at  the  Federal  level  and  rules  and  regula- 
tions that  we  sometimes  think  are  dreamed  up  by 
bureaucrats  in  Washington  who  have  no  comprehen- 
sion at  all  about  what  it  is  to  live  in  a  vast  rural  sparsely 
populated  State  like  Montana. 

I  think  that  this  President  and  Administration  have 
accomplished  a  truly  outstanding  effort,  and  I  can  ap- 
preciate how  difficult  it  is.  We  had  to  pass  a  constitu- 
tional amendment  in  Montana  limiting  the  executive 
branch  to  20  agencies.  Then  we  went  through  a  mas- 
sive reorganization  of  the  executive  branch  where  I 
think  we  had  161  departments,  boards,  bureaus,  and 
agencies.  Everyone  was  for  reorganization  as  long  as 
they  could  be  one  of  the  20  agencies  and  not  be  one  of 
those  abolished. 

We  finally  have  only  19  State  departments,  and  cer- 
tainly we  have  a  government  that  is  accountable,  effi- 
cient, and  open.  We  have  eliminated  a  lot  of  waste  and 
unnecessary  regulations.  I  might  just  speak  for  my  fel- 
low colleagues,  in  saying  we  wish  you  well,  it's  a  tre- 
mendous task. 

I  do  appreciate  the  fact  that  you  have  taken  the  oppor- 
tunity to  bring  into  this  process  some  of  the  key  people 
who  could  advise  you  and  particularly  in  the  natural 
resources  area,  a  group  like  this  who  are  experts  in  the 
field  and  work  with  these  Federal  agencies  on  a  daily 
basis.  This  I  think  is  very  good  news.  I'm  sure  all  of  you 
would  like  to  read  more  about  the  three  options  and 
would  respond  to  Mr.  Pettigrew  and  his  staff  as  to  the 
option  that  you  feel  would  best  serve  the  conservation 
and  development  of  our  natural  resources,  which  are  so 
important  to  Missouri  River  Basin  States. 

Thanks  to  everyone  for  attending  the  conference  and 
to  everyone  who  worked  on  setting  it  up. 
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